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PRKl’ACi:. 


It is with no ordinary feeling!: of diffidoiico that the 
Author submits to (lie nuiUibcTS oi‘ tlio j)rof(^s.si()u, 
for wliosG assistaiiCG in tlio disci in of a. most 
responsible duty it has been undertaken, the fol- 
lowiim' Treatise on the Law and JVactice of Naval 

o «•• • 

Courts- j\IartiaL 

On foreign stations, Avlierc it is impossible to 
obtain the opinion of the superior authoi*ities on 
questions that may arise in the course of a trial, 
a Avork of reference, ada])ted to the preseiit time, 
is universally acknowledged to be wanting. If tlie 
Author has succeeded in explaining the form of 
proceedings required to be obseiwed at coiii’ts- 
martial, and in directing the attention of the 
officers composing those courts to the rules of evi- 
dence usually followed in criminal jurisprudence, 
the objects he had in view Avill be accomplished ; 
and he is not Avithout hope that his endeavours 
may, in some degree, prove beneficial to the service 
in general. 
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The Author avails himself of this occasion re- 
spectfully to render his humble acknowledgments 
to the Lords Commissioners of tlie Admiralty for 
the assistance they have accorded to him at all 
times during the compilation of this work. He 
likewise desires to record his grateful thanks to 
Captain W. A. B. Hamilton, their lordships’ sccre- 
tarj'^, who, amidst the laborious and multifarious 
duties attached to his important station, has always 
patiently and courteously aided, with his profes- 
sional and official knoAvledgo, in the elucidation 
of many of the intricate subjects noticed in this 
Treatise. 
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Government of the Navy in former times. — Instructions 
issued by 11. R. H. the Duke of York to Sir John Mennds 
in June, 1661 . — Principal laws now affecting the Naval 


It was not until 16G1 that the legislature enacted 
special laws for the government of the Eoyal Navy, 
Avhich had existed for upwards of 170 years before 
that period. In the second year of the reign of 
Eichard II., when merchants and the Cinque Ports 
pi’ovided the sovereign with ships for war pur- 
poses, an Act of Parliament was passed, awarding 
a penalty of one year’s imprisonment, and forfeiture 
of double the amount of wages received, for those 
mariners who “ flee out of the service "without 
license of .the admirals or of their lieutenants.” 
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By subsequent Acts, this crime was made punisli- 
able as felony, to be tried by the Lord- Admiral, or 
his deputies, or the justices of the peace in the 
county where the offence was committed. With 
the exception of desertion, all offences against the 
discipline of war were punished in former times 
according to the orders of the King in council, and 
even of the Admirals of England ; but the declara- 
tion which had been made in the reign of Charles I., 
against the exercise of this prerogative, occa- 
sioned that authority to receive the sanction of 
Parliament by the Act 13 Chas. 2., cap. 9. : that 
Act was a general collection of the ordinances in 
use before, and may be considered as the foundation 
of martial law. 

Prior to the passing of the Act 13 Chas. 2., all 
complaints made against persons in the fleet were 
referred for investigation to tAvo or throe of the 
senior officers, whose decisions were to be founded 
on the “ mages of war” The authority of these 
courts was defined and confirmed by this Act ; they 
became legalised tribunals, with power to examine 
witnesses on oath ; the crimes of which they might 
take cognizance, and the punishments to be in- 
flicted on offenders, were clearly laid down : thus 
the social condition of both officers and men was 
raised to a proper standard ; the law was exhibited 
in each ship, and read to the crew at certain times ; 
the rules of discipline and war were condensed in a 
plain Act of Parliament, so that every man might 
knoAV the laws to which he was amenable, and the 
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consequences that would accrue to him for a broach 
of those laws. 

The following extract of instructions issued by 
H. R. H. the Duke of York, in June, 1661, to “ Sir 
John Mennds, Knight, Captain of His Majesty’s 
ship the ‘ Henry,’ and Vice-Admiral and Com- 
mander-in-Chief of His j\Iajcsty’8 Fleet in the Nar- 
row Seas,”&c., maybe of interest to the reader: — 

“ First, above all things. You arc to provide that 
God be duly served twice every day in His Ma- 
jesty’s sayd ship, .and in every other ship’s company 
under your charge, according to the usuall prayers 
and liturgy of the Church ol’ England. 

“ Secondly, You are to take care that all men 
employed under your command in this expedition, 
live orderly and peaceably together ; and to cause 
every captain, master, and other officer, belonging 
to every ship and vessell in the fleet, faithfully to 
perform the duty of his place. And if any seaman 
or other in your ship shall commit murther or man- 
slaughter, you shall send hinx in safe custody to the 
next gaolc, where he is to be received and kept in 
safety, as the keepers >vill answer the contrary at 
their perills, untill he shall have his tryall ac- 
cording to Law. And if any shall raise faction, 
tumult, or conspiracy, or shall quarrell, fight, or 
draw blood, or weapon to that end, or shall be a 
common swearer, blasphemer, railer, drunkard, pil- 
ferer, or sleep on his watch, or make noise, or not 
betake himself to his place of rest after the watch is 
sett, or shall not keep his cabin cleanly, or be dis- 
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contented with the proportion of victuals assigned 
unto him, or shall spoyle or waste them or any 
other necessary provision for the ship, or shall go 
on shore without leave, or shall committ any inso- 
lency or disorder, or be found guilty of any other 
crime or offence, you arc to use due severity in the 
present punishment and reformation thereof with- 
out delay, according to the known orders and customs 
of the seas ; and this strict course you are to cause 
to be duly exercised in your owne and in every 
other ship or vesscll in the fleet,” &c. 

The principal laws now affecting the Naval Ser- 
vice will be found in the four following Acts of 
Parliament : 

1st. 22 Geo. 2. cap. 33. (Tliis act repeals the 
13 Chas. 2. cap. 9.) 

2nd. 19 Geo. 3. cap. 17. 

3rd. 10 & 11 Viet. cap. .59. 

4th. 10 & 11 Viet. cap. 62. 

And the (Queen’s Regulations and Admiralty In- 
structions issued to the fleet in 1844. 
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CONSTITUTION OF COURTS-MARTIAL. 

Constitution of Naval Courts^-MartiaL — CommanderAn’^ 
Chief has not^ hy virtue of his Office onhfy Authority to 
call and assemble Courts-MartiaL — Under what Cir^ 
cumstauces Commander-in^ Chief may preside at a Court- 
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to he appointed. — Court not to he adjourned over One 
Day. — When Circumstances prevent the Court from 
pronouncing Sentence, — Case of Captain Harris, of 
IT. M. S. “ Hussar.” — Mode of proceeding at the As- 
semhling of the Court. — Court not to he discharged from 
giving their Judgment. 

It is to be regretted that the several sections of 
the act 22 Geo. 2. cap. 33. (from 6. to 14.), 
which provide for the constitution of courts-mar- 
tial, should be so ambiguously worded as, in many 
cases, to leave the meaning and intention of the 
legislature extremely difficult to define. In pro- 
ceeding to the consideration of these sections, it 
may be well to remark, that tlie explanations which 
will be given, arc in accordance with the usages of 
the service, — usages winch are sanctified by time 
sufficient to make them binding in all future cases, 
unless it should appear that they are contrary to 
the spirit of the Act on which they are founded, or 
to the common law of the land. 

Section G. enacts, “ That from and after the 25th 
day of December, 1749, the Lord High Admiral 
of Great Britain, or the commissioners for exe- 
cuting the office of Lord High Admiral of Great 
Britain for the time being, shall have full power 
and authority to grant commissions to any officer 
commanding in chief any fleet or squadron of ships 
of war, to call and assemble courts-martial, con- 
sisting of commanders and captains; and that in 
case any officer commanding in chief any fleet or 
squadron of ships of war (who shall be authorized 
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by the Lord High Admiral, or the commissioners 
for executing the office of Lord High Admiral for 
the time being, to call and assemble courts-martial 
in foreign parts) shall happen to die, or be recalled, 
or be removed from his command, then the officer 
upon whom the command of the said fleet or squa- 
dron shall devolve, and so from time to time the 
officer who shall have the command of the said fleet 
or squadron, shall have the same power to call and 
assemble courts-martial as the first commander- 
in-chief of the said fleet or squadron was invested 
with.” 

This clause is clearly expressed and needs no 
comment, except that a commander-in-chief has 
not by virtue of his office only the power and 
authority to call and assemble courts-martial in 
foreign parts, but that power and authority must 
be vested in him by special warrant from the Lords 
Commissioners of the Admiralty, which warrant, 
if the eommander-in-chief shall happen to die, or be 
recalled, or be removed from his command, is to 
be transferred to, and acted upon by, the officer 
who succeeds to the chief command of the fleet or 
squadron. 

Sect. 7. — “ Provided always, and it is hereby 
enacted and declared, that no commander-in-chief 
of any fleet or squadron of His Majesty’s ships, or 
detachments thereof, consisting of more than five 
ships, shall preside at any court-martial in foreign 
parts, but that the officer next in command to such 
officer commanding in chief shall hold such court- 
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martial and preside thereat, any law, custom, or 
usage to the contrary notwithstanding.” 

This clause would authorise the commander-in- 
chief on a foreign station having under his com- 
mand, either actually present with him or on detached 
service, fewer than five officers qualified by rank to 
sit as members, to preside himself at any court- 
martial assembled by his order. The numerous 
instances that have occurred where the proceedings 
of courts-martial have been pronounced by the law 
officers of the crown to be illegal in consequence of 
commanders-in-chief having sat as members, arc 
where such commanders-in-chief have on the sta- 
tion under their command a sufficient number of 
officers qualified by rank to form a Court without 
them. It is, however, a subject deserving much 
attention, how far a commander-in-chief would be 
justified in presiding at a court-martial assembled 
by his order, in a case where he had, prior to issu- 
ing such order, investigated the particulars of the 
complaint by examining witnesses, thereby in a 
manner prejudging the facts, and probably hearing 
evidence of a character which he had no business to 
hear. And, further, whether he could consistently 
order the execution of a sentence of capital punish- 
ment awarded by a Court of which he was a member. 

The term commander-in-chief in this section 
was evidently meant to apply not only as it is tech- 
nically understood in the navy, but to all officers 
having the chief command of any number of ships 
dotached from a fleet or squadron, and therefore 
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would include the senior officers of squadrons ab- 
sent from the commander-in-chief. The word de- 
tachment must be considered as applicable to that 
portion of ships which has been detached or sent 
away from the fleet or squadron in charge of a 
senior officer. The words are imperative, “ that no 
commander-in-chief of any fleet or squadron in 
foreign parts, consisting of more than five ships, 
shall preside at a court-martial.” Now although a 
part of the fleet or squadron may have been de- 
tached by him, or separated from him by accident, 
yet such detachment, remaining subject to his com- 
mand, is still part of his fleet or squadron. The 
true intent and meaning of this section appears to 
be, that a commander-in-chief on a foreign sta- 
tion, having under his command, either actually 
present or on detached service, five officers who 
by rank are eligible to sit as members of a court- 
martial, shall not preside at such Court. 

Section 8. enacts, “ That from and after the 
25th day of December, 1749, in case any corn- 
mander-in-chief of any fleet or squadron of His 
Majesty’s ships or vessels of war in foreign parts 
shall detach any part of such fleet or squadron, 
every commander-in-chief shall, and he is hereby 
authorized and required by writing under his hand 
to empower the chief commander of the squadron 
or detachment so ordered on such separate service 
(and in case of his death or removal, the officer to 
whom the command of such separate squadron or 
detachment shall belong) to hold courts-martial 
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during the time of such separate service, or until 
the commander of the said detachment for the time 
being shall return to his Commander-in-chief, or 
shall come under the command of any other his supe- 
rior officer, or return to Great Britain or Ireland.” 

Section 9. provides, “ That if any five or more 
of His Majesty’s ships or vessels of war shall hap- 
pen to meet together in foreign parts, then and in 
such case, it shall be la^vful for the senior officer of 
the said ships or vessels to hold courts-martial, 
and preside thereat from time to time, as there 
shall be occasion, during so long time as the said 
ships or vessels of war, or any five or more of them, 
shall continue together.” 

We have seen by section 6., that the commander- 
in-chief of a fleet in foreign parts has not the 
power to call and assemble courts-martial, unless 
he has authority to that eflect from the Lords Com- 
missioners of the Admiralty ; and, by section 8., 
that the commander of a detached squadron must 
be empowered by his commander-in-chief to hold 
courts-martial ; it is not probable, therefore, that 
the legislature intended to vest the senior officer 
of five or more of His Majesty’s ships, meeting by 
accident in foreign parts, with a power not pos- 
sessed even by the commander-in-chief of a fleet 
unless under the authority of a warrant from the 
Admiralty ; we are consequently led to infer that 
this section is meant to apply solely to an officer 
specially ordered to try certain delinquents^ and that 
it merely provides that such officer, acting on the 
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special order referred to, may preside at the court- 
martial, notwithstanding he may be the senior 
officer at the port or place where the Court is 
assembled. 

In proof of this view of the section in question, 
we may instance the memorable case of Commodore 
Johnstone and Captain Sutton, which occurred in 
1787. 

Early in the year 1782, Commodore Johnstone in 
charge of a squadron proceeding to the East Indies, 
encountered a French fleet at St. Jago, one of the 
Cape de Verde Islands, and not being satisfied mth 
the conduct of Captain Sutton of the “ Isis ” in 
the action which ensued, placed him under arrest, 
and appointed another captain to the command of 
his ship. On arriving in the East Indies, Sir Ed- 
ward Hughes, the commander-in-chief, declined 
ordering a court-martial for the trial of Captain 
Sutton ; ah appeal was subsequently made to the 
Admiralty, and on the 1st December, 1783, he was 
arraigned on the charges exhibited against him by 
Commodore Johnstone, and the Court pronounced 
sentence of honourable acquittal. On this Captain 
Sutton entered an action in the Court of Exche- 
quer, and obtained a verdict, with 5000?. damages, 
which, on a new trial, were increased to 6000/. 
Commodore Johnstone then brought a writ of error 
in the Exchequer Chamber, which was argued be- 
fore the Earl of Mansfield, Lord Chief Justice of 
the Court of King’s Bench, and Lord Lough- 
borough, Lord Chief Justice of the Court of Com- 
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m(m Pleas, and their Lordships declared that the 
judgment of the Court of Exchequer ought to be 
reversed. This decision was afterwards confirmed 
by the House of Lords. 

The main ground on which Captain Sutton rested 
his action was, that the Commodore had kept him 
under arrest for a longer period than was necessary, 
because he might and ought to have tried him at 
the time the offence was alleged to have been com- 
mitted. The argument for the plaintiff in error 
on this point was as follows : — 

“ The 6th section of the Act 22 Geo. 2. cap. 33., 
gives the Lords Commissioners of the Admiralty 
power to grant commissions to any commanding 
oflSicer to call and assemble courts-martial, con- 
sisting of commanders and captains. By this it 
appears that the power of assembling a court-mar- 
tial is not necessarily incident to the office of a 
commander-in-chief, but must be derived from a 
commission to be granted by the Commissioners of 
the Admiralty. The averment is therefore bad, 
that it was his duty as commander-in-chief to order a 
court-martial. The plaintiff in error could not 
within this clause have the power to hold a court- 
martial without such commission. To enable him 
to hold a court-martial two things were necessary ; 
1st. That he had a commission giving him such 
authority : 2ndly. That there were a competent 
number of officers.” * 


* 1 D. & R 511. 
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Lords Mansfield and Loughborough admitted the 
correctness of this argument, for in their judgment 
they remarked : 

“As to the first averment, that by law it was 
incident to the duty of his office as commander-in- 
chief to hold a court-martial, now the contrary is 
manifest from the statute law of the land. The 
allegation is a proposition in law, and stands upon 
the record. It is false, and therefore the basis of 
the charge, that the defendant had authority, is 
wanting ; and this objection we think fatal.” * 

Section 10. enacts, “ That where any material 
objection occurs which may render it improper for 
the person who is next in command to the senior 
officer, or commander-in-chief of any fleet or squa- 
dron of His Majesty’s ships or vessels of war in 
foreign parts, to hold courts-martial or preside 
thereat, in such case it shall be lawful for the Lord 
High Admiral, or the commissioners for executing 
the office of Lord High Admiral for the time being, 
as also the coramandcr-in-chief of any sueh fleet or 
squadron of His Majesty’s ships in foreign parts 
respectively, to appoint the third officer in command 
to preside at or hold such court-martial.” 

The material objections which may render it 
improper for officers to sit at courts-martial, which 
will presently be considered, will of course be appli- 
cable as well to the president as to other members. 

Section 11. empowers the Lords Conunissioners 


♦ 1 D. & E. 548. 
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of the Admiralty to appoint officers in the ports 
of Great Britain or Ireland to hold courts-martial. 

Section 12. enacts, “That from and after the 
25th day of December, 1749, no court-martial, to 
be held or appointed by virtue of this present Act, 
shall consist of more than thirteen, or of less than 
five persons, to be composed of such flag-officers, 
captains, or commanders then and there present, 
as are next in seniority to the officer who presides 
at the court-martial.” 

Section 13. enacts, “ That nothing herein con- 
tained shall extend, or be construed to extend, 
to authorize or empower the Lord High Admiral, 
or the commissioners for executing the office of 
Lord High Admiral, or any oflicer empowered to 
order or hold courts-martial, to direct or ascertain 
the particular number of persons of which any 
court-martial to be held or appointed by virtue of 
this present Act shall consist.” 

Section 14. enacts, “ That in case any court- 
martial shall, by virtue of this Act, be appointed to 
be held at any place where there are not less than 
three, nor yet so many as five officers of the degree 
and denomination of a Post Captain, or of a superior 
rank, to be found, then it shall be lawful for the 
oflftcer at the place appointed for holding such 
court-martial, who is to preside at the same, to 
call to his assistance as many of the commanders 
of His Majesty’s vessels, under the rank and degree 
of a post captain, as, together with the post captains 
then and there present, will make up the number 
of five, to hold such court-martial.” 
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It appears to have been the intention of the legis- 
lature, that courts-martial should, as far as possible, 
be composed of the senior officers of the fleet. The 
Act makes no provision for the exclusion of mem- 
bers generally on any account, — it merely provides 
that where it shall be improper for the officer next 
in command to the senior officer to hold courts- 
martial in foreign parts, the officer third in com- 
mand is to preside. Neither the prosecutor nor the 
prisoner have any legal right to challenge a mem- 
ber of the Court ; but this privilege has always been 
allowed the prisoner, not to the full extent as in 
the courts of common law, but on good and suffi- 
cient reasons adduced. The proper time for ob- 
jecting to any particular member or members is 
prior to the Court being sworn, — the reason for 
so doing must be on the ground of prejudice or 
interest. A prisoner might object to any man 
sitting as his judge, who had shown animosity 
towards him; or who had, before the trial, ex- 
pressed a decided conviction of his guilt; or was 
so interested in the issue as might bias his judgnient 
in the opinion he would be called upon to give. If 
any member had sat at a court of inquiry on the 
matter about to be tried by court-martial, he 
might Avith propriety be objected to, for besides his 
having given his opinion on the case, he must 
have heard the evidence of witnesses, not delivered 
on oath, and it cannot be supposed that he could 
altogether divest his mind of the impressions such 
evidence may have caused. On this objection 
being made, the Court have usually decided, that 
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when the officers who have composed a previous 
court of inquiry have given an opinion in their re- 
port adverse to the prisoner, they should not sit as 
members of the court-martial; but otherwise, if 
they have not given any such opinion. A grand- 
juror cannot sit as one of the petty jury on the 
indictment of a person against whom he has found 
a true bill ; and the case of officers sitting as mem- 
bers of a court-martial, for the trial of persons 
whom they have previously judged at a court of 
inquiry, may be considered analogous. Another 
fair objection would be, that the party was under 
twenty-one years of age, and therefore, in con- 
sideration of law, an infant. We find, that by the 
wisdom of the common law, an infant cannot be a 
juror ; and we therefore think it may be presumed, 
that the legislature, in constituting courts-martial, 
did not intend that a person incapable of being a 
juror at the common law should be capable of 
acting in the capacity both of judge and juror 
upon a court-martial. In May, 1802, Lieutenant 
P. Fothell, of the Royal Marines, serving on board 
His Majesty’s ship “ Venus,” was tried by court- 
martial for disobedience of orders, and sentenced 
to be placed at the bottom of the list of first- 
lieutenants. Mr. Fothell appealed to the King in 
Council against this sentence, on the "ground that 
Captain Robert Fanshawe, one of the officers com- 
posing the court-martial, was, when a member of the 
Court, under the age of twenty-one years. The 
law officers of the crown being desired to give 
their opinion whether, supposing the circumstance 
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stated by Mr. Fothell to be correct, the proceedings 
and sentence of the Court should be considered 
legal, pronounced the sentence void and the pro- 
ceedings illegal. A member could not be objected 
to on the ground that he “ had sat at a previous 
court-martial, on the trial of either a jjrosecutor 
or prisoner, implicated in charges connected Avith 
each other, or of a recriminating nature.” * It is 
difficult to imagine on Avhat ground an objection 
could be sustained on account of interest, f 

It has happened in our criminal courts that the 
presiding judges have been called upon to give evi- 
dence ; but, after doing so, they have not resumed 
their seats on the bench during the trial : the same 
course ought, in certain cases, to be observed at 
courts-martial. If a member be called as to cha- 
racter, or to prove or disprove any immaterial point, 
it Avould not be necessary that he should aftcrAvards 
Avithdraw from the Court ; but if the fact to Avhich 
he deposes be material, as tending to the proof of 
the guilt of the accused, it Avould be better that he 
should not sit in the capacity of judge after giving his 
evidence, provided a sufiicient number of members 
remained to constitute a Court ; if it Averc otherAvise, 
and the Court could not proceed Avithout his assist- 
ance, he must resume his seat ; for the law directs 
that the proceedings shall not be delayed. A crime 
might be committed in the presence of all the cap- 
tains and commanders in the fleet : surely, in such 

* M‘ Arthur, vol- i. p. 276. 

f Vide Appendix, No. TIL ' 

C 
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a case, it could not be said that those captains and 
commanders would not he competent to try the 
offender. “ The judges of the Court and the jurors 
may be sworn as witnesses for any of the parties ; 
for they can have no interest in the issue of the 
trial, and no bias of any kind to give evidence 
against the truth.”* It is only when the Court 
decide that the objections raised by the prisoner 
are of such a nature as to render it inconsistent 
with right and justice that a member should sit 
in judgment on the matter in issue, that the Court 
should dispense w'ith his presence at the trial, f 
It need scarcely be remarked, that neither the 
prosecutor nor prisoner can sit as members of the 
Court. That no man can be a judge in his own 
cause, is such a rule of justice, that Lord Hobart 
asserts it to be more binding than even an act of 
parliament. 

A court-martial cannot consist of more than 
thirteen, or of less than five, persons, and must be 
composed of such flag-officers and captains, “ then 
and there present," as arc next in seniority to the 
officer who presides ; but when there arc only three 
officers of the rank of flag-officer or captain, the 
two senior commanders of the ships present are 
to constitute a portion of the Court to make up the 
number of five. A third commander sitting as a 
member of a court-martial, under any circum- 
stances, would render the proceedings illegal. J A 

* Blackstonc’s Comm. 

t Queen’s Regulations, chap. vii. art. 5., p. 78. 

X Vide Appendix, No. VI. 
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commander acting in the capacity of captain can 
sit only in the rank in which he is confirmed. 
A lieutenant acting as commander cannot sit as a 
member of a court-martial ; and a commander 
acting as captain cannot sit if his place could be 
occupied by a commander of a ship present whose 
commission bears date anterior to the commander’s 
commission of the acting captain. 

If a captain being in command of one of Her 
Majesty’s ships abroad should receive ofl&cial notifi- 
cation from the Admiralty, or the commander-in- 
chief of the station on which he is serving, of his 
having been promoted to tlie rank of flag-officer, 
he is, during the sitting of a court-martial, to hoist 
his proper flag and to take rank thereat accordingly. 
Commanders receiving official information in the 
manner above described, of their promotion to the 
rank of captain, are to take their seats at courts- 
martial according to their seniority as captains.* 

Commanders and lieutenants promoted by com- 
raandcrs-in-chicf abroad cannot sit as members of 
a court-martial in the rank to which they have 
been so promoted, unless they have received official 
notification from the Admiralty of confirmation in 
their respective ranks, f Admirals upon foreign 
stations are directed to fill up vacancies occasioned 

• Admiralty Circular, No. 17., July, 1846. This circular 
makes no provision for lieutenants who may have received 
official notification of their promotion to the rank of commander, 
sitting as members of a court-martial; 

f Vide Appendix, No. lY. 
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by death, and although their Lordships always 
grant commissions to officers appointed to such 
vacancies, yet the law officers of the crown have 
given it as their opinion, that persons so promoted 
are not legally competent to sit at courts-martial as 
possessing the rank to which they are so advanced 
abroad, until they have been confirmed in that rank 
by tlie Lords Commissioners of the Admiralty. 

A lieutenant appointed by a commander-in-chief 
to act as captain of a rated ship in a vacancy, to 
which the cominander-in-chief would have been 
authorised to promote a commander to be a post 
captain, may sit as a member of a court-martial 
according to his seniority as a commander. * 

Where there arc two or more officers borne on 
the books of one of Her Majesty’s ships for full pay, 
who by rank and seniority arc entitled to sit as 
members of a court-martial (which is frequently 
the case in surveying vessels, &c.), they should take 
their scats accordingly, provided the ship in which 
they arc borne is actually then and there present 
at the place where the court-martial is held. 

Captains and commanders on half pay, and having 
no executive duty to perform, but being on board 
Her Majesty’s ships in the capacity of secretaries to 
flag officers, &c., are not eligible to sit as members 
of a court-martial. 

It has occurred in several cases that admirals 
and captains have been sent for from distant places 


* Queen’s Regulations, art. 2., p. 11. 
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to sit as members of courts-martial. Such ad- 
mirals, however, must have their flags flying on 
board some ship in commission where the court- 
martial is assembled ; the presence of their respec- 
tive squadrons is not necessary. An admiral’s 
authority is derived from the commission which 
directs him to hoist his flag, and in whatever ship 
that flag is displayed it affords primd facie evidence 
of his being in actual service and full pay, and 
therefore, according to his seniority, eligible to sit 
as a member of a court-martial. A captain’s com- 
mission is for one particular ship, and unless that 
ship be present at the place where the court-mar- 
tial is held, he cannot sit as a member : for instance, 
it would not be lawful to order a captain to leave 
his ship at Plymouth, and proceed to Portsmouth, 
there to be borne on the books of a ship as a super- 
numeraiy, for the purpose of sitting as a member 
of a court-martial ; the words '‘'•then and there pre- 
sent^ which are found in the 1 2th section of the 
Act 22 Geo. 2. cap, 33., are evidently intended to 
apply to the presence of the ships to which the 
members belong. But an admiral might be ordered 
to leave his squadron at Plymouth and hoist his 
flag in any vessel in commission at Portsmouth, 
and then legally sit as a member of a court-mar- 
tial ; nor would such order be a violation of the 
13th section of the Act referred to, wherein it is 
enacted, that neither the Lords Commissioners of 
the Admiralty, nor the officer appointed to hold 
courts-martial, shall direct or ascertain the parti- 
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cular number of persons of which the Court is to 
consist; this clause is only intended to deprive 
them of the power of directing that any particular 
flag-officers or captains shall not sit, Avho by rank 
and seniority are entitled to do so. 

On the trials of Admiral Keppel and Vice-Ad- 
miral Sir Hugh Paliser, the flag-officers of the fleet 
Avho Averc commanding at the Norc, in the DoAvns, 
and at Plymouth, were chosen by the Lords Com- 
missioners of the Admiralty to be at Portsmouth 
in a situation to sit as members of the courts-mar- 
tial, by directing them to repair thither and hoist 
their flags on board of some particular ships named 
for that purpose. * 

Although by the 21st section of the Act it is 
enacted, that all the command, poAver, and autho- 
rity given to the officers of His Majesty’s ships, 
shall remain and be in fulf force in the event of 
their ships being lost, until they shall be regularly 
discharged from the service, or remoA’’cd into other 
shi[)s of Avar, or until a court-martial shall be held 
to inquire into the causes of the loss of the said 
ships, the captains and commanders of such ships 
are not eligible to sit as members of courts-mar- 
tial, according to the provisions of the 12th section 
of the Act, Avhich, as before observed, is applicable 
only to officers commanding ships then and there 
present where the Court is assembled, f 

Captains of the fleet and commodores of the 

* M'Arthur, vol. i. p. 230. 
t Vide Appendix, No. VII. 
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first class take their seats at courts-martial next 
below the junior rear-admiral, and vote accordingly. 
This rule, however, does not extend so far as to 
apply to these officers being president of the Court, 
unless their seniority entitles them to be so ; neither 
can they sit as members of a court-martial if there 
should happen to be a sufficient number of senior 
officers present to constitute a full court without 
them ; it is only when they are called upon to act 
that they are to occupy a position above that which 
their mere seniority as captains entitles them to. If 
the captain of the fleet be a flag-officer, he takes 
precedence at a court-martial accordingly.* 

All doubts that may have existed as to the power 
of the Courts to dispense with the attendance of 
members in cases of sickness, or other extraordinai'y 
and indisyensable occasions^, arc removed by the 
2nd section of the Act 19 Geo. 3., cap. 17., which 
provides “ That the proceedings of any court- 
martial shall not be delayed by the absence of any 
of its members, provided a sufficient number doth 
remain to compose such Court, which shall and is 
hereby required to sit from day to day (Sunday* 
always excepted) until the sentence be given ; 
anything hereinbefore contained to the contrary 
thereof in anywise notwithanding. And no mem- 
ber of the said court-martial shall absent himself 
from the said Court during the whole course of 
the trial, upon pain of being cashiered from His 
Majesty’s service, except in case of sickness, or 

t App. No. I. 


* Vide Appendix, No. V. 
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other extraordinary and indispensable occasion, to 
be judged of by the said Court.” 

Sickness, of course, is a valid reason for the non- 
attendance of an officer who, by his rank and 
seniority,^ught to sit as a member of the court- 
martial ; on this plea, the evidence of the surgeon 
should be required on oath, and if he asserts that 
the attendance of his patient would endanger his 
life, or even that his health would suffer thereby, 
the Court could not hesitate to dispense with his 
presence. It might also be considered a good and 
sufficient reason for dispen.sing with the attendance 
of a member, at any stage of the proceedings, that 
his presence was required on board his ship, to 
rescue her from a position of great danger, — always 
provided a sufficient number of officers remained 
to constitute a Court, — or that .an emergency of 
the public service recpiired a ship in a distant place. 
In the year 1777, a case was submitted to Mr. 
Thurlow witli reference to members absenting 
themselves from a court-martial after the trial is 
begun, on which he remarked : “ A commander- 
in-chief would not choose to interrupt a court- 
martial, without a pressing occasion ; but if sucli 
occasion should requii’c the service of a member, 
1 should advise the commanding officer to order it 
accordingly.” ,, 

Every flag-officer and captain in sight, whether 
within or without the limits of the port, should 
obey the signal to go on board the ship where the 
court-martial is ordered; it will then be for the 
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Court, to consider whether the reasons that may be 
adduced by any of them are of that extraordinary 
and indispensable nature, as to authorise their non- 
attendance as members ; the fact of their being 
under sailing orders, and about to depart, has been 
held to be not a sufficient reason. But a Court 
may be assembled and legally proceed in the trial of 
any person, in the presence of senior officers de- 
tained in quarantine, who, by law, are prohibited 
from holding intercourse with others who are not 
in quarantine. If a flag-officer or captain should 
arrive after the Court is sworn, such flag-officer or 
captain would not be required as a member thereof ; 
the provisions of the act being fulfilled by the 
attendance of the qualified officers present at the 
time when the Court is formed.* 

In the absence of the Judge- Advocate and his 
deputy, the president, with the concurrence of the 
members of the court-martial, appoints some per- 
son to fill the office ; a notification to the person 
intended for this duty should be given immediately 
the court-martial is ordered, so that the sum- 
monses for the attendance of witnesses, a copy of 
charges to the prisoner, and notice to the prose- 
cutor, may be issued in due time. 

The usual hour for the Court to assemble is nine 
o’clock in the morning : — by the 2nd section of 
the Act 19 Geo. 3., cap. 17., they are required to sit 
from day to day (Sunday always excepted) until 
the sentence be given ; the adjournment of the 
* Vide Appendix, Nos. IX. and X. 
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Court over one day would render the sentence void 
and the proceedings illegal. If anything should 
occur to prevent the court-martial from proceeding 
to sentence, the Court must of course be dissolved, 
and the prisoner may be brought to trial the first 
convenient opportunity afterwards. In Novem- 
ber, 1823, a court-martial was held at Plymouth 
on Captain Harris, of Ilis Majesty’s ship “ Hussar,” 
for disobedience of orders ; owing to the sudden 
illness of the president, who subsequently died, the 
Court, after adjourning from day to day for want of 
a sufficient number of members, dissolved itself : — 
another court-martial was consequently ordered to 
assemble for the trial of Captain Harris, at which 
he was most honourably acquitted. 

If a member of a court-martial, after being 
sworn, is excused from attendance, on any ground, 
he must resume his seat whenever the cause for 
which he was excused shall have ceased. So, in 
case of sickness, the evidence of the surgeon will be 
required at each sitting of the Court. 

At naval courts-martial the officers composing 
the Court take their seats thereat according to their 
respective rank and seniority, as follows : — viz. 
1, 3, 5, 7, 9, 11, on the right of the president ; 2, 4, 
6, 8, 10, 12, on the left of the president. The pre- 
sident sits at the head of the table; the Judge- 
Advocate at the bottom ; the prosecutor stands on 
the right of the president ; the prisoner behind, and 
the witness under examination, on the right of, the 
Judge- Advocate. 
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As soon as all the members, together with the 
prosecutor and prisoner, are present, and the au- 
dience admitted, the Judge- Advocate, by direction 
of the president, calls over the names of the mem- 
bers of the court-martial, and of the witnesses, and 
reads aloud the order for assembling the Court ; he 
then hands his warrant of appointment to the pre- 
sident for signature, and it also is read ; after 
which it is his duty to administer to each of the 
members the oath prescribed in the 3rd section of 
the Act 10 & 11 Victoria, cap. 59. The presi- 
dent must afterwards administer to the Judge- Ad- 
vocate the oath enjoined by the same Act. 

It is usual for the court-martial to assemble on 
board the ship to which the president belongs ; it 
may bo held, however, in any ship in commission ; 
it cannot take place on shore without the authority 
of a special Act of Parliament. Such an Act was 
passed in the year 1779, to authorise the Lords 
Commissioners of the Admiralty to adjourn the 
court-martial to be held for the trial of Admiral 
the Honourable Augustus Iveppel to such conve- 
nient place on shore as their Lordships might deem 
necessary or expedient. This Act, though expired, 
is inserted in the Admiralty Statutes as a prece- 
dent. (19 Geo. 3. cap. 6.) 

When the Court has once been assembled and 
sworn according to Act^ of Parliament, they cannot 
be discharged from giving their judgment upon 
the case before them; neither the Admiralty nor 
the person who ordered the court-martial can au- 
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thorisc the conclusion of the trial before its natural 
period; but a writ of prohibition from the Court 
of Queen’s Bench directed to the members of a 
court-martial, commanding them to cease their pro- 
ceedings, must be obeyed. * 

* For cases illustrative of the constitution of courts-martial, 
see Appendix, from No. 1. to No. X. 
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Period imthin which Complaints must he made in Writing,— • 
Prisoner to he furnished tvith a Copy of the Charges, — 
Mode of Proceeding when the Court is sworn, — All 
Evidence to he given on Oath, 

No charge or complaint against any person can be 
taken cognizance of at a naval court-martial, un- 
less the same be made in writing* to the Lords 
Commissioners of the Admiralty, or to the com- 
mander-in-chief of the squadron to which the of- 
fender may belong, and within three years of the 
committal of the offence, or within one year after 
the return of the ship, or of the squadron, in which 
the offender may have been serving, into any of 
the ports of Great Britain or Ireland, or within 
one year after the return of the offender to Great 
Britain or Ireland. But if the complaint be made 
within three years after the committal of the 
offence, a court-martial may legally proceed to 
trial, notwithstanding the party accused may have 
returned more than one year into any of the ports 
of Great Britain or Ireland before such complaint 
was made. The time, therefore, for commencing 
a prosecution for a breach of the naval articles of 
* Queen’s Regulations, chap. vii. art. 2., p. 77. 
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wat ia limited by statute ; but should an offender 
fly from justice, he would be precluded from all 
the advantages of the limitation, and subject to 
trial at any period whenever his arrest might be 
effected.* 

Except in cases of mutiny, or under such other 
pressing circumstances as might render delay in- 
expedient to the public service, the prisoner must be 
furnished with a copy of the charges or complaints 
against him at least twenty-four hours prior to the 
commencement of the trial f; an omission on this 
point would render the proceedings invalid. This 
indulgence is not generally granted in our criminal 
courts. “ At the Old Bailey, a copy of the indict- 
ment cannot regularly be obtained without an 
order from the court ; and it is a common practice, 
on the circuits, to apply to the court for a copy at 
the time of the trial. This practice appears to 
have been first adopted at the Old Bailey, in pur- 
suance of an order made by come of the Judges for 
the regulation of those sessions in the 26th year of 
Charles II. It was then ordered ‘ that no copies 
of any indictment for felony be given without spe- 
cial order, upon motion made in open court at the 
general gaol delivery, for the late frequency of 
actions against prosecutors, which cannot be with- 
out copies of the indictment, deterreth people from 
prosecuting for the king upon just occasions.’ 

* Vide Appendix, Nos. XII. and XIII. 

t Queen's Regulations, chap. vii. art. 3.) p. 77. 

X 2 Phillips's Law of Evidence, 175. 
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The prisoner is not entitled to have a previous 
communication made to him of the written evidence 
by which the charge or charges against him are to 
be proved. 

The court-martial being formed, the charge or 
complaint against the prisoner must be read aloud 
by the Judge- Advocate, after which the witnesses, 
with the exception of the one whom it is intended 
first to examine on the prosecution, are to be 
directed to leave the Court. 

The evidence of all witnesses must be given on 
oath, administered by the Judge- Advocate * ; there 
can be no deviation to this rule ; the sovereign of 
the realm could not give evidence in a court of 
law, unless sworn. The witness in his oath ap- 
peals to the Almighty for the truth of the statement 
he is called upon to make; as he hopes for His 
help, he declares the veracity of the evidence he 
shall give, and calls on himself the vengeance of 
God if his testimony should be false, f 

“ The substance of the oath must always be the 
same, though the form in which an oath is taken 
varies in different countries, and according to dif- 
ferent forms of religion.” “ Christians are sworn 
on the New Testament, Jews on the Old Testa- 
ment, Mahometans on the Koran, and persons of 
other religions according to the form prescribed 
for that purpose by the religion they profess ; 
Christians are sworn with their hats off — Jews 

* Queen’s Regulations, chap. vii. art. 7., p. 78. 

I 1 Phillips, 8. 
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with their hats on. Even among the different sects 
of Christians, tiiere may be a variance in the man- 
ner of taking the oath ; a Scotch Covenanter, for 
instance, instead of kissing the book, as is done by 
other sects of Christians, holds up his hands, whilst 
the book lies open before him. Each witness, in 
short, swears in the jiarticular form prescribed by 
his religion ; the only general rule that can be laid 
down upon the subject is, that the oath be such as 
the witness deems obligatory upon his conscience ; 
and it is expressly declared by the Statute 1 & 2 
Victoria, cap. 105., that, in all cases in which an 
oath may lawfully be admin istei’cd, the i)arty is 
bound by the oath administered, provided it have 
been administered in such form and with such 
ceremonies as he may declare to be binding ; and 
that, in case of wilful false swearing, he may be 
convicted of 2 )erjui’y, in the same manner as if the 
oath had been administered in the form and with 
the ceremonies most commonly adopted. A wit- 
ness may be asked, after he is sworn, whether he 
considers the oath he has taken obligatory upon 
his conscience ; but, if he answer in the affirmative, 
his answer is conclusive, and he cannot further be 
asked whether there be any other mode of swearing 
more binding upon his conscience than that which 
has been used.” * 

It was formerly the practice of our courts of law 
to reject the evidence of Jews and infidels ; it was 
found that a prohibition of such a nature materially 

* Arclibold’s Pleading and Evidence in Criminal Cases, 154. 
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affected the course of justice ; it is now usual to 
receive the evidence of all persons of whatsoever 
creed, denomination, or sect, given on oath, or 
affirmation, or under such forms as they consider 
binding on their consciences. It is, however, in- 
dispensable that they should believe in the exist- 
ence of a Supreme Being, and in future rewards 
and punishments. To establish the incompetency 
of a witness, it is not sufficient to show that he 
holds crude and irrational ideas on points of re- 
ligion : it must be made apparent, that he neither 
believes in the existence of God, nor dreads punish 
merit hereafter, should he speak falsely : the proper 
time for questioning a witness on these subjects is 
befoi’e he is sworn, but he may not be interro- 
gated as to the particular tenets of his religion. 

“ By the statutes 9 Geo. 4. cap. 32. sect. 1. and 
3 & 4 Geo. 4. cap. 49., a Quaker or Moravian, re- 
quired to give evidence in a criminal case, may, 
instead of taking an oath in the usual form, be 
permitted to make a solemn affirmation or declara- 
tion in these words : ‘ I, A. B. do solemnly, sincerely, 
and truly declare and affirm,’ &c., which- has the 
same force and effect in all courts of justice and 
other places where by law an oath is required, as 
if such Quaker or Moravian had taken an oath in 
the usual form. And if any person making such 
affirmation or declaration shall be convicted of 
having wilfully, falsely, and corruptly affirmed or 
declared any matter or thing, which, if the same 
had been sworn in the usual form, would have 

D 
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amounted to wilful and corrupt perjury, every such 
offender shall be subject to the same pains, pe- 
nalties, and forfeitures to which persons convicted 
of wilful and corrupt perjury are subject. The 
same rule is now by statute 3 & 4 Will. 4., cap. 
82., applicable to the denomination of Christians 
called Separatists; and by statute 1 & 2 Viet, 
cap. 77., to any person who shall have been a 
Quaker or a Moravian ; it having been held that a 
person formerly a Quaker who had seceded from 
that sect on some point of doctrine, retaining their 
opinions on the unlawfulness of swearing, but re- 
fused to affirm under the forms given in the 
3 & 4 Will. 4. cap. 49. and 3 & 4 Will. 4. cap. 82., 
was not admissible as a witness in a criminal case 
on making the affirmation according to the 9 
Geo, 4. cap. 32.”* 


* ArcliboW, 155, 
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Evidence in general. — Tltie beet Eindence that can be had 
to be produced, — Written Documents, how to be received 
in Evidence. — One Witness generally sufficient. — Case 
of Lieutenant W. Jones, commanding II.' M. S. "Race- 
horse.” — Prosecutor a competent Witness. — May conduct 
the Prosecution after giving his Evidence. — Case of 
Captain Thompson, of H. M. S, "Edgar ,” — Trial not 
to be postponed. 

We shall now endeavour to lay before the reader a 
brief outline of the rules by which our courts of 
law are governed in receiving and rejecting the 
evidence submitted in cnminal cases : by these rules 
it is right that the members of naval courts-martial 
should be guided, for they have been established by 
the wisdom of ages, — their end being to obtain such 
true knowledge of facts as may enable the judges to 
administer justice with fairness to all parties. In 
a case, civil or criminal (not capital), if a verdict 
has been given where improper evidence has been 
received, a new trial is granted, and that even where, 
in the opinion of the Court, the jury might have 
been warranted in finding the same verdict upon 
the unobjectionable parts of the evidence, with- 

s 2 
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out having recourse to such parts as were irregu- 
larly admitted. In cases of conviction for capital 
olfences, where by law there can be no second 
trial, the sentence is never carried into execution if 
improper evidence has been received. If it should 
bo said the members of a naval court-martial are 
judges as well as jurors, we answer they are so un- 
doubtedly, but having perfonned their functions of 
judges in regulating their proceedings and deter- 
mining on the admissibility or rejection of evidence, 
their functions with respect to the ftxcts, and the 
conclusion to be drawn from those facts, is pre- 
cisely the same Avith that of other jurors. The 
Law, and the Judge the organ of the Law, will not 
trust a jury, in a common case, to hoar evidence not 
legally adduced or applicable to the charge ; and if, 
by mistake or inadvertence, they have heard Avhat 
ought to have been excluded, a verdict founded 
on such matei'ials is not pennitted to stand or to 
be acted upon. And Avhat is the reason for this 
anxious caution ? — because otherwise the verdict 
might be founded on prejudice excited by what 
ought not to have been heard, and not built, as it 
should be, upon the legitimate evidence in the case. 
We are not recommending or expecting that naval 
officers should be skilful lawyers : the observations 
here suggested appear to accord with the plainest 
rules of natural universal justice, unshackled, as it 
should be, by any technicalities. 

No man will suspect that honourable and gallant 
officers, on whom the principal duty of prosecuting 
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is cast, frame their questions purposely with a view 
to influence the witness ; but the authority which 
belongs to their character and station, particularly 
where, as it must often happen, the witness is him- 
self a prisoner under accusation, appears strongly 
to recommend the adoption of the most unobjec- 
tionable mode of bringing the evidence before the 
Court. 

Evidence may be classed under the four follow- 
ing heads : — 

1. Confessions. 

2. Presumptions. 

3. Written Evidence. 

4. Parol Evidence. 

The prosecutor is bound to produce the best 
evidence that can be had to substantiate the charges 
against the prisoner. Should he bring before the 
Court only secondary evidence, he must explain 
the causes Avhich prevent him from producing 
primary proofs of the guilt of the party accused. 
If a person were charged with Avriting a letter to 
his superior oflicer, containing expressions of dis- 
respect, and only a copy of the letter were sub- 
mitted to substantiate the fact, it would not be right 
to give judgment against the accused, unless it 
should be shown that the original document was 
lost or destroyed, or that it had been forwarded by 
the prosecutor to his superior officer and not re- 
turned. The authenticity of the copy must be 
proved. If the original document should be put 
in, it, or the signature attached to it, must be 
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proved to be in the handwriting of the accused, or 
written by his direction : the delivery also should, 
if possible, be proved. It will be necessary to use 
the utmost caution in receiving copies of documents 
submitted as evidence ; and the Court should in- 
variably reject them when the originals might have 
been obtained : they should also carefully consider 
the reasons that may have induced the prosecutor 
to withhold the primary evidence, and the pro- 
bable disadvantage to the prisoner’s defence by its 
non-production . 

At common law, one witness is sufficient in all 
cases, except perjury ; and at courts-martial one 
witness, if the Court believe him, is sufficient 
to justify and support their sentence. But a 
court-martial could not, with propriety, proceed to 
inquire into the cause of the loss of a ship on the 
testimony of the Captain only. In 1777, the 
“ Racehorse ” sloop, commanded by Lieutenant 
William Jones, was captured by the rebels, and 
taken with her crew into Philadelphia. Lieutenant 
Jones was released ; but the men belonging to the 
sloop were detained as prisoners. Mr. Cust, the 
solicitor of the Admiralty at that time, gave it as 
his opinion that a court-martial could not, with 
propriety, be convened to inquire into the parti- 
culars of the loss of the said sloop on the evidence 
of Lieutenant Jones, unsupported by other tes- 
timony. 

The prosecutor is a competent witness, and has 
always been admitted as such at courts-martial. 
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Aftei* giving his evidence it is not necessary that he 
should withdraw from the Court. * The practice, 
on all occasions, has been to permit him to continue 
to conduct the prosecution. The following is a 
copy of a letter from Mr. Greetham, acting as 
Judge Advocate at Portsmouth, to Mr. Secretary 
Stephens of the Admiralty, dated Jan. 7. 1789: — 

“ Captain Thompson, commander of his ]\Iajesty’s 
ship ‘ Edgar,’ being directed by their Lordships to 
assemble a court-martial for the trial of Mr. Charles 
Thackeray, Lieutenant of his Majesty’s ship ‘ Thorn,’ 
on several charges exhibited in a letter from Cap- 
tain W. Taylor her commander, to you, and among 
others, for going into the captain’s cabin, when 
alone, at sea, and calling him ‘ scoundrel and liar:’ 
which Captain Taylor can alone prove ; and as Cap- 
tain Thompson apprehends that •he Court may have 
a doubt of the propriety of admitting Captain 
Taylor to give his evidence, because he is the com- 
plainant, he has directed me to state the case to 
you, and to request you to move their Lordships 
to lay the same before such counsel as they shall 
think proper, for an opinion on the following ques- 
tions, viz. : — 

“ Whether Captain Taylor’s evidence, under the 
above-mentioned circumstances ought to be ad- 
mitted, or not ? and if it ought to be admitted, — 

“ Whether, after he has been examined, as it is 
the custom of courts-martial to examine the wit- 

* Queen’s Regulations, ebap. VII., art. 8., p. 79. 
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nesses separately and apart from each other, he can 
be permitted to remain in the Court to conduct the 
prosecution ?” 

These questions were referred to Mr. Oust, who 
delivered the following opinion thereupon : — 

“ The distinction betAveen objections to the com- 
petency and objections to the credit of a witness 
has been long established, and in criminal prosecu- 
tion it is not a legal objection to the competency of 
a Avitness, or to the admissibility of his evidence, 
that he is the prosecutor, Avhatevcr objection to his 
credit may arise under the circumstances of the 
case. 

“ The effect of the evidence, Avhen admitted, and 
the mode of conducting the prosecution, must be 
left to the judgment of the Court. If this practice 
of courts-martial in examining the witnesses sepa- 
rately is so universal that it cannot be dispensed with 
in any ease, I suppose that some agent or attorney 
on behalf of the prosecutor may conduct the pro- 
secution, which is every day’s practice in courts of 
law. 

“ If any doubt should be conceived by the J udges 
of the Court on the propriety of receiving the evi- 
dence of a complainant, it may be proper to observe, 
that the rule which is universal in civil actions that 
a plaintiff cannot be admitted as a witness in his 
OAvn cause, does not apply to criminal prosecutions, 
which are always to be at the suit of the CroAvn, 
and on the behalf of the public; and therefore 
objections from interest, or from want of other eAu- 
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deuce to confirm the testimony of a single witness, 
are objections only to the credit. 

“ The trial should not be postponed on the ap- 
plication of either the prosecutor or prisoner on the 
ground that certain witnesses are not forthcoming, 
unless it be made apparent to the Court that such 
witnesses are material to substantiate or refute the 
charges ; that the party making the application has 
been guilty of no neglect in endeavouring to pro- 
cure their attendance ; and that, there is a proba- 
bility of his being able to insure their presence 
on the day to which he prays the trial may be post- 
poned ; otherwise, it would not be right to delay the 
proceedings. 

“ If it is moved on the part of the prosecution 
in a case of felony to put off the trial on the ground 
of the absence of a material witness, who has not 
made a deposition before the committing magis- 
trate, the Judge will require an affidavit stating 
what points the witness is expected to prove, in 
order that he may form a judgment as to the 
witness being material or not.” (^Reg. v. Savage, 
1 C. & P. 795.) 
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I. CONFESSIONS. 

Evidence. — Confessions. — Not customary to call on the 
Prisoner to plead to the Charges. — A Confession can 
only affect the Person who makes it. — Evidence of Cou’- 
fession to he cautiously received. — Statements made to 
a Counsel or Attorney. — Confessions need not he made 
upon Oath. 

It is not customary at naval courts-martial to call 
on the prisoner to plead to the charges preferred 
against him ; the defendant must be presumed to 
be innocent until the contrary be proved. A full 
and unqualified confession on the part of the ac- 
cused is perhaps the strongest evidence that can 
possibly be had to prove his guilt. No man would 
admit that he had perpetrated a crime which sub- 
jected him to punishment, unless he were really 
guilty ; therefore, if a prisoner, in open Court, 
voluntarily confessed to the oifences of which he 
stood charged, it would be competent in the Court 
to pronounce judgment at once, without further 
evidence. Such confession on the part of a 
prisoner would, generally, be viewed as a mark of 
contrition, and the Court probably, in many cases, 
would pass a more lenient sentence than if the 
charges had been proved by the evidence of 
witnesses. 
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Confessions of crimes against the articles of war 
are of two kinds : 1st. When the prisoner in open 
Court admits that he is guilty of the offence of 
which he is charged; 2nd. When the prisoner 
confesses his guilt, or any fact which may tend to 
prove it to any other person, or assents to what is 
said in his presence, or hearing relative to a fact 
within his knowledge.* 

“ No confession can be received as evidence, unless 
it be made voluntarily, and by the entire free will 
of the party accused. It may not be extorted by 
any promise of favour, or by menaces, or by undue 
terror. Thus, if it be said to the defendant, that it 
will be better or worse for him if he do or do not 
confess (2 East, P. C. 659.) ; or that what he says 
will be taken down, and used for him or against 
him on his trial (^Reg. v. Drew, 8 C. & P. 140.) ; 
or even if a confession be procured by a threat, to 
take the defendant before a magistrate, if he do not 
give a more satisfactory account (jB. v. Thompson, 
1 Leach, 291.), or to send for a constable (R. v. 
Richards, 5 C. & P. 518.; Reg. v. Sheam, C. & 
Mar. 109.) ; or by saying, * tell me where the things 
are, and I will be favourable to you or ‘you had 
better tell me all you know;’ or, ‘you had better 
tell me where you got the property ;’ or, ‘ you had 
better split, and not suffer for them all;’ or, ‘it 
would have been better for you if you had told at 
first ; ’ or, ‘I should be obliged if you could tell 
us all you know about it,’ ‘ if you will not, of course 
* Archbold, p. 116 . 
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we can do nothing ; ’ or, ‘ anything you can say 
inyour defence we shall be ready to hear;’ and 
a confession with a view and under the hope of 
being thereby permitted to turn Queen’s Evidence, 
or of obtaining a pardon or reward, has been holden 
inadmissible. To exclude a confession made under 
the influence of a promise or threat, the promise or 
threat must be of a description which may be pre- 
sumed to have such an effect on the mind of the 
defendant as to induce him to confess ; and there- 
fore an exhortation, admonition, promise, or threat, 
proceeding at a prior time from some one who has 
no concern in the apprehension, prosecution, or 
examination of the prisonei’, but interferes without 
any authority, will not be sufficient to render a 
confession inadmissible. In a recent case it was 
stated that it is the opinion of the Judges, that 
evidence of any confession is receivable, unless 
there has been some inducement held out by some 
person in authority ; and that if a person not in any 
office or authority hold out to the accused party 
an inducement to confess, this will not exclude 
a confession made to that party: the inducement 
must refer to a temporal benefit, for hopes that 
are referrable to a future state merely are not 
within the principle which excludes confessions ob- 
tained by improper influence. The only proper 
question is whether the inducement held out to the 
prisoner was calculated to make his confession an 
untrue one ; if not, it would be admissible.” * 

* Archbold, p. 111. 117. 
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“ The circumstance that some deception has been 
practised in order to obtain a prisoner’s confession, 
•will not render it inadmissible in evidence.” “ Thus, 
when a prisoner asked the turnkey if he would put 
a letter in the post, and upon his promising to do 
so, gave him the letter; it was detained by the 
turnkey, and given in evidence as a confession. In 
another case artifice was used to induce a prisoner 
to suppose that some of his accomplices were in 
custody, under which mistaken supposition he made 
a confession ; and it was admitted in |^idcnce. In 
another, when a constable, in order to extract a 
confession, assumed the prisoner’s guilt, asking her 
how she came to poison her uncle, a confession 
made in answer was admitted.” * 

■ A confession cannot atfect any one but the per- 
son who made it; but the dying declarations of an 
accomplice were holdcn by the Judge to be good 
evidence against the principal; and the majority 
of the Judges were of opinion that this evidence 
would of itself be sutficient to convict, although the 
testimony of the accomplice, if living, would not, 
unless corroborated by other evidence, f 

Although a person should while in a state of 
drunkenness make a confession, it would not, on 
that account, be inadmissible ; but the Court would 
decide as to the weight which a statement made in 
such a circumstance ought to carry with it. 

Evidence of confession should be very cautiously 
received and carefully considered : it should always 
* 1 Phillips, 405. f Archbold, 122. 
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be borne in mind the proneness that people have 
to exaggerate statements respecting crimes of great 
magnitude; the almost impossibility of repeating 
the exact expressions of the party confessing ; the 
probability that the words selected by the witness 
might have a different meaning to that which the 
prisoner intended to convey in his own statement ; 
the likelihood of mistakes arising from defective 
memory ; and the fact, that in the case of a con- 
fession not being made in the presence of a third 
party, the witness is not deterred firom speaking 
falsely by any dread of the penalties awarded for 
the crime of peijury. 

Statements made to a counsel, attorney, or so- 
licitor, engaged in the trial, cannot be used as 
evidence in a court of justice; but they may be 
examined as to facts within their knowledge with 
which they have become acquainted, otherwise than 
from any confessions or admissions made by the 
accused to them in their professional capacity. 

It is not necessary that a confession of a party 
accused should be made upon oath to authorize the 
Court in receiving it in evidence against him. 
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n. rRESUMPTIONS. 

Evidence. — Presumptions. — Presumptions in Law. — Sir 
Mathew Hale on Presumptive Evidence. 

Prestjmptivb evidence means the relation of facts 
not precisely of the matter in issue, but of such a 
nature as may reasonably lead the jury to a correct 
elucidation of the acts and intentions of which the 
defendant stands charged. 

Thus, if a man have a quarrel with another, and 
threatens his life, and shortly afterwards meets 
him in a wood and knocks his brains out with a 
stick, and it subsequently be proved that the stick 
in the possession of the defendant had marks of 
blood on it, and from the appearance of the wound 
it was probable that such a weapon had been used 
to inflict it ; then, in the absence of satisfactory ex> 
planations on the part of the prisoner, a jury might 
reasonably infer that the deceased had met his 
death by the hand of the accused, and would, in 
all probability, convict a man on such evidence. 
Presumptive evidence should be admitted and con- 
sidered in proportion to the difficulty of substan- 
tiating the facts in issue by direct evidence. 

The disgusting crimes specified in the twenty- 
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ninth article of war would generally be proved by 
circumstantial evidence ; for the perpetrators would 
select such time and place for the committal of 
their atrocities as would render it almost impossible 
to prove the facts by direct evidence. 

If goods be stolen and found within a reasonable 
time in the possession of a party not the rightful 
owner, it may be inferred that he was the person 
who stole them. 

“ No person is to be required to explain or con- 
tradict until enough has been proved to warrant a 
reasonable conclusion against him in the absence of 
explanation or contradiction ; but when such suffi- 
cient proof has been given, and the nature of the 
case is such as to admit of explanation or contra- 
diction, human reason cannot do otherwise than 
adopt the conclusion to which the proof tends, if 
no explanation or contradiction is offered. * 

There are several presumptions in law, viz. : — 

1. A defendant is deemed innocent until the 
contrary be proved. 

2. Every man contemplates the probable conse- 
quences of his acts, and is therefore responsible for 
them. 

3. When an act is done injurious to an indi- 
vidual, malice is presumed in the person com- 
mitting the act. 

4. Killing is considered murder, until accident or 
necessity be proved by the defendant. 

Sir Mathew Hale lays down two rules necessary 
* 2 PhiUips, 436. 
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to be observed with regard to circumstantial evi- 
dence : — 

1st. Never to convict a man for stealing the 
goods of a person unknown, merely because he 
will give no account how he came by them, unless 
an actual felony be proved of such goods. 

2nd. Never to convict any person of murder, or 
manslaughter, till at least the body be found, on 
account of tAvo instances he mentions, when per- 
sons Avcrc executed for the murder of others who 
were then alive, although missing.* 

* Archbold, 124. 


E 
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CHAP. VI. 

III. WRITTEN EVIDENCE. 

Evidence. — Written Evidence. — Written Documents to he 
placed before the Court entire. — Written Evidence to he 
produced whenever it can he had. — Acts of Parliament 
printed hy the Queen's Printer allowed as Evidence. — 
Prosecutor and Prisoner entitled to call on each other to 
produce documentary Evidence. 

It is not competent in either party to extract a 
particular passage from any letter or writing to be 
used as evidence : the document must be placed 
before the Court entire. I’apers written or signed 
by the prisoner may be used against him, and re- 
ceived in evidence as admissions on his part. 

Whenever written evidence can be had to sub- 
stantiate a fact, it must be produced, and oral 
evidence should not be allowed in lieu thereof. If 
it be necessaiy to examine a witness on a letter 
supposed to have been written by him, he must be 
asked whether it is in his handwriting, and if he 
acknowl(?dge it, he cannot be questioned as to its 
contents ; but the letter must be read and put in 
evidence ; and the opposite party has a right to use 
it to frame liis questions in the eross-examination. 
Copies of Acts of Parliament and the Articles of 
War, purporting to be printed by the Queen’s 
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Printer, are alloAved as evidence of such acts and 
articles. 

A prosecutor may call on the prisoner to pro- 
duce certain documents in his possession, — such 
as orders, instructions, &c., — and which may be re- 
quired as evjjlence to substantiate the charges. If 
the prisoner refuse to produce the original papers, 
the prosecutor may adduce parol evidence of their 
contents, and exhibit properly authenticated copies 
of such originals. So, also, the prisoner may re- 
quire from the prosecutor such documents in his 
possession as may be considered necessary for the 
defence ; and in the event of their being refused, he 
has the same privilege as the prosecutor of re- 
sorting to parol evidence and copies. 
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Hvidenee, — Parol Enidence. — Must be of Facts within 
the personal Knotoledge of the Witness. — In Matters of 
Science. — Idiots and lunatics. — Persons deaf and 
dumb. — Infants. — Witness not to be rfected on the 
Ground of Crime or Interest. — Evidence of Accomplice 
admissible. — Lord Chief .Tnstice TIolt on the Evidence 
of Accomplices. — Husband and Wife. — Persons coha- 
biting together, but not married. — Witness not bound to 
criminate himself. — Tn what Cases hearsay Evidence may 
be received. — Dying Declarations. — Evidence of sedi- 
tious Speeches. 

Parol evidence cannot be received where there is 
written evidence to prove the facts in issue. 

Parol evidence cannot he received of anything 
which is not within the personal knowledge of the 
witness: he must depose to facts that occurred 
within his presence or hearing; hut in a matter 
of science a person may he called to prove the 
probable result of certain facts already proved.* 

An idiot is not allowed to give evidence ; neither 
is a lunatic, unless during a lucid interval. A 
person who is deaf and dumb may give evidence 
through a sworn interpreter who understands his 
* Archbold, 142. 
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signs. An infant may be examined, provided he 
understands the sanctity and obligation of an oath. 
By the statute 6 & 7 Viet. cap. 85. sect. 1., it is 
provided that no person offered as a witness shall 
be excluded by reason of incapacity from crime, or 
interest, from giving evidence, either in person, or 
by deposition, according to the practice of the 
Court, on the trial of any issue found, or of any 
matter or question, or any inejuiry arising in any 
suit, action, or proceeding, civil or criminal, in any 
court, or before any judge, jury, sheriff, coroner, 
magistrate, or person, having by law, or by consent 
of parties, authority to hear, receive, and examine 
evidence; but every person so offered may and 
shall be admitted to give evidence on oath, or so- 
lemn affirmation, in those cases wherein affirmation 
is by laAV receivable, notwithstanding that such 
person may or shall have an interest in the matter 
in question, or in the event of the trial of any issue, 
matter, question, or inquiry, or of the suit, action, 
or proceeding in which he is offered as a witness, 
and notwithstanding that such person offered as a 
witness may have been previously convicted of any 
crime or offence.* 

The evidence of an accomplice is admissible, even 
although he should avow himself to have partici- 
pated in the crime of wliich the prisoner stands 
charged ; but the Court should hesitate to convict 
under such evidence unless it be supported by other 
testimony. It must here be remarked that the dis- 
• Al'chboki, 143, 144. 
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tinction between a legal witness and a good one 
is a question for the members of the Court to de- 
cide, which every man will do according to the best 
of his judgment. Lord Holt, speaking of the evi- 
dence of accomplices, said, “ Conspiracies are deeds 
of darkness as well as of wickedness, the discovery 
whereof can properly come only from the conspi- 
rators themselves ; and the evidence of accomplices 
has been allowed good proof in all ages, and they 
are the most proper witnesses, for otherwise it is 
hardly possible, if not altogether impossible, to have 
a full proof of such secret contrivances.” * 

In some cases where the privacy of the oflFence 
renders it difficult of proof, it may be necessary to 
permit one of the offenders to be an evidence for 
the prosecution, on the express or implied condi- 
tion that if he make a full and complete discovery 
of the particulars of the matter under investigation 
he shall not himself be subject to prosecution on 
account of the crimes he may have committed in 
connection with the prisoners. If the accomplice 
fail to make a fair and perfect disclosure, he loses 
his claim to protection, and remains liable to be 
tried and punished. Although in a strictly legal 
point of view, the evidence of an accomplice is 
alone sufficient to warrant a conviction, the just 
and merciful practice in criminal courts is not to 
convict a prisoner unless such evidence be con- 
firmed by other and less objectionable testimony. 

A husband may not give evidence in a case af- 
* 1 Phillips, 27. 
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fecting his wife ; neither may a wife give evidence 
in a case affecting her husband: there are a few 
exceptions to these rules, but they are immaterial 
in the cases likely to be brought under the cogni- 
zance of courts-martial. Parties cohabiting to- 
gether, but not actually married, are competent 
■witnesses for or against each other. Evidence of 
relations (except husband and wife) for or against 
each other is admissible. A Avitncss is not bound 
to give evidence that may criminate himself : whe- 
ther or not it will have that tendeney is a question 
for the decision of the Court ; and while guarding 
the witness in this privilege which the law allows 
him on the principle of self defence, they must be 
careful that he docs not assert his right to the de- 
triment of justice : they must be satisfied that the 
probable answer to the question proposed would 
subject him to a prosecution ; and he cannot be 
permitted to withhold his evidence on the ground 
that his private interests arc likely to suffer by the 
testimony he is called upon to give. A witness 
cannot be compelled to make disclosures which 
would be prejudicial to public interests. 

An infant of any age may be a witness, provided 
such infant appear to understand the nature and 
moral obligation of an oath : an objection to the 
evidence of an infant must be on the ground of a 
want of understanding, not of age. 

It has been before remarked that parol evidence 
cannot be received of anything which is not within 
the personal knowledge of the witness : there arc. 
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however, some few exceptions to this rule which 
it would be well for members of naval courts- 
martial to bear in mind. We shall endeavour in 
the first instance to show what is meant by hear- 
say evidence, and, secondly, in what cases it would 
be right to admit its production. 

Hearsay evidence is when the witness relates 
circumstances not Tivithin his immediate knowledge, 
but from information he has gained from another 
party: the production of papers which the wit- 
ness recognizes to be in the handwriting of a par- 
ticular jjcrson is called hearsay evidence, for the 
term may be applied both to that which is written 
and that which is spoken.* 

If a person were charged with endeavouring to 
make a mutinous assembly, and letters were found 
in his possession, or in his handwriting, containing 
matter relative thereto, such letters would be re- 
ceived as good evidence to prove the guilt of the 
accused. 

The statements of a d)dng person, provided he 
knew himself to be dying at the time he made 
them, are good evidence ; but this rule can only 
apply where the death of the party is the subject 
of the charge : it could not be received to substan- 
tiate the proof of any other crime but murder.f 
“ The preliminary inquiry before dying declara- 
tions can be received in evidence is, whether the 
deceased ‘ apprehended that he was in such a state 
of mortality as would inevitably oblige him soon to 
* 1 Phillips, 185. t t Archbold, 114. 
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answer before his Maker for the truth or falsehood 
of his assertions. In arriving at a conclusion 
upon this inquiry, as to the admissibility of the 
proposed evidence, it is not necessary that the 
deceased should have explained by any expressions, 
whether he thought himself likely to live or die. 
In Woodcock’s case it was deemed sufficient to give 
credit to the declarations, that the deceased had 
been mortally wounded, and was in a condition 
which rendered almost immediate death inevitable ; 
and that she was thought by every person about 
her to be dying. It was considered a proper 
inference from such circumstances, that she must 
have felt the hand of death, and must have con- 
sidered herself as a dying woman. The same 
doctrine was held in John’s case, the court being 
of opinion, that if it might reasonably be inferred 
from the wound, or state of illness of a dying 
person, that he was sensible of his danger, his 
declaration would be good evidence. And in 
V. Bonner, Patteson, J., said that it is not 
necessary to prove expressions of apprehension of 
immediate danger.” * 

The dying declarations of a person who ex- 
pressed an opinion that he would recover, could 
not be held as good evidence. 

Evidence of what the prisoner said within the 
hearing of the witness is admissible, as direct or 
original evidence, and must not be confounded with 
hearsay evidence. If a body of men conspire to 
♦ 1 Phillips, 284. 
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carry out an unlawful act, and one of them commit 
an offence either in action, or by speaking, or 
writing, in furtherance of the ends for which the 
conspiracy was formed, the whole are in the eyes 
the law equally guilty.* Evidence of seditious 
speeches made in the meetings of the conspirators 
would be received not only against the speakers, 
but against all who were connected with the 
conspiracy. 

* 1 Phillips, 199. 
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Examination of Witnesses. — Prosecutor not to address the 
Court on the Matter in issue. — Rules to he observed in 
the Examination of Witnesses. — Witness not to read his 
Evidence. — May refresh his Memory by referring to 
Notes or to the Shipps Log-Book. — Rules for the Cross^ 
examination of Witnesses. — Object of cross-examining 
a Witness. — Party not to be permitted to discredit his 
own Witness by general Evidence. — Credit of a Witness 
may be impeached by the opposite Party. — Evidence of 
Seamen should not be rejected on slight Grounds. — 
Opinion of the Law Officers as to the proper Mode of 
Proceeding when the Evidence does not affect one or more 
of several Persons included in the same Charge. — Affi- 
davits from Witnesses who refuse to attend personally not 
to he received in Evidence. — Letters and Certificates 
produced by the Prisoner in his Defence. 

At naval courts-martial it is optional with the 
Court to allow the prosecutor to make a statement 
with reference to the matter in issue. Except in 
particular cases, it is generally refused, and after 
the preliminary forms of the Court have been com- 
plied with, it is usual to proceed at once to examine 
the witnesses in support of the charges on which 
the prisoner is to bo tried. 

The degree of faith to be attached to the testi- 
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mony of a witness, will of course depend upon the 
means he has had of obtaining a correct knowledge 
of the circumstances which he is called upon to 
substantiate ; his veracity, general character, di^ 
interestedness in the issue, and freedom from 
prejudice against the accused ; these will be judged 
of by the members of the Court, and every man 
will place such reliance on the evidence as in his 
own conscience he believes it to deserve. 

There are two rules which the members of naval 
courts-martial should be particular in enforcing in 
the direct examination of witnesses : — 

1st. Never to allow questions to be put to a 
witness, the answer to which cannot bear directly 
on the matter in issue. 

2nd. Nor questions which by their purport evi- 
dently suggest the answer which the prosecutor 
desires to elicit. To the latter rule there are a 
few exceptions : — To identify a person whom the 
witness has already described, the person may be 
pointed out to him, and he may be asked in direct 
terms if he be the person meant to contradict a 
fact stated by a previous witness. In some cases 
where the witness appears to be prejudiced against 
the party who called him, the Court will alloAv 
leading questions to be put. Immaterial questions, 
which are introductory to others that are material, 
may, at the discretion of the Court, be asked in di- 
rect terras.* A witness may not be allowed to 
read his evidence, but he may refer to notes, to 
* Archbokl, 163. 
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refresh his memory ; but the notes must have been 
made by himself, or in his presence, and he must 
swear to their being correct. * So, also, a ship’s 
^g, or other public books and papers, may be 
shown to a witness, to recall to his knowledge facts 
which require to be proved ; but he must swear to 
the correctness of the particulars which may there- 
by be brought to his recollection. Copies of docu- 
ments may not be shoAvn to a witness for the above 
purpose, unless the same were made in his presence, 
and he, of his own knowledge, knows them to be 
correct. The opposite party has a right to inspect 
any notes or documents used by the witness, and 
he may eross-examine him upon them, f If a ques- 
tion proposed be objected to, the opinion of the 
Court must be taken, and the question admitted or 
rejected as the majority shall decide. J 

When the direct examination is concluded, the 
witness may be cross-examined by the Court and 
the opposite party. In the cross-examination, ■ 
leading questions may be put to the witness ; that 
is to say, questions may be framed so as to lead 
directly to the testimony required, but not so as to 
suggest the very expressions which the party ex- 
amining wishes to elicit. Except in particular 
cases, it is not usual to cross-examine witnesses 
who give evidence only as to character ; neither is 
it customary to cross-examine a witness who is 
called merely to support some immaterial fact. 

* Archbold, 164. f Ibid. 166. 

^ Queen’s Begulations, chap. vii. art. 8., p. 79. 
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The Court should insist on the cross-examination 
being confined to such points as may bear on the 
matter in issue. 

A witness, after being sworn, may be cross- 
examined, notwithstanding that the party by whom 
he was called should decline to put any questions 
to him. 

If the party calling a witness refuse to examine 
him, after being sworn, and the opposite party 
cross-examine him, the former cannot be allowed to 
put any question to the witness .which does not 
arise directly from the matter elicited by the cross- 
examination. 

The object of cross-examining a witness, is to 
render his evidence more complete, — to lead him 
to certain points within his knowledge, which he 
may not have clearly explained, — or to show by 
collateral circumstances that his evidence does not 
convey the truth and the vthole truth. It is 
scarcely to be expected in a lengthy examination, 
that the statements made by a witness should agree 
in every minor particular ; in fact, if such were the 
case, it might rather weaken the evidence, for it 
would lead us to infer, that it had been studied 
with a view to favour one or the other party. It 
is impossible, however, to lay down any rules for the 
guidance of jurors on this all-important subject ; 
the degree of intelligence which the witness ap- 
peared to possess, his demeanour before the Court, 
his tone of voice, and his apparent freedom from 
prejudice for or against either of the parties con- 
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cerned in the trial, would go far in directing the 
Court as to the faith which hia testimony deserved. 

“ A party will not be permitted to discredit his 
own witness by general evidence. ‘ This,* says Mr. 
Justice Duller, ‘ would enable him to destroy the 
witness if he spoke against him, and to make him a 
good witness if he spoke for him, with the means in 
his hand of destroying his credit if he spoke against 
him.’ The meaning of this rule is, that a party, 
after producing a witness, cannot prove him to bo 
of such a general bad character as would render 
him unworthy of credit. 

“ But if a witness state facts against the interest 
of the party that called him, another witness may 
be called by the same party to disprove those facts ; 
for such facts are evidence in the cause, and the 
other witness is not called directly to discredit the 
first, but the impeachment of his credit is inci- 
dental only, and consequential. The object of such 
evidence is to correct some supposed misstatement, 
or to rectify an error ; and if such evidence were 
to be excluded, the consequences would be most 
injurious to the administration of justice, as well in 
criminal as in civil cases.” * 

But the credit of a witness may be impeached by 
the opposite party, either on the cross-examination, 
or on evidence adduced specially for that purpose. 
The question whether from the knowledge a witness 
has of a certain person, he considers him to be 
worthy of belief on his oath in a court of justice, 
« 2 FhiUips, 448. . 
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would be a proper question. But it would not be 
right to examine a person as to particular facts, 
except to show that the witness whose credit is im- 
peached has formerly made a different statement 
respecting the matter under investigation to that 
which he has made to the Court. 

“ If a witness on being questioned whether he 
has not been guilty of a felony or of some infamous 
offence, deny the charge, the jmrty against whom 
the witness has been called will not be allowed to 
prove the truth of the charge ; such evidence is not 
admissible, either for the purpose of contradicting 
or of discrediting him. This principle has been 
established by many cases of great authority. In 
the case of Rookwood, who was tried for high trea- 
son, the point was considered as too clear for argu- 
ment : — ‘ Look ye,’ said Lord Chief Justice Holt, 
‘ you may bring witnesses to give an account of the 
general tenor of the witness’^ conversation ; but 
you do not think that we will try at this time 
whether he be guilty of robbery.’ And on the trial 
of Layer for high treason. Lord North and Grey 
being called on behalf of the prisoner to give a 
report of the character which one of the witnesses 
for the prosecution had given of himself much to 
his disadvantage; the Lord Chief Justice Pratt 
said to the prisoner’s counsel, — ‘You know what 
the rule of practice and evidence is, when objec- 
tions are made to the credit and reputation of the 
witness ; you cannot charge him with particular 
offences, for if that were to be allowed, it would 
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be impossible for a man to defend himself. You 
are not to examine to particular facts, to charge 
the reputation of any witness, but you are to ask 
in general, what is his character and reputation.’ 
And in summing up the case to the jury the Chief 
Justice said, ‘ The reason why particular facts are 
not to be given in evidence to impeach the character 
of the witness, is that, if it were permitted, it 
Avould be impossible for that witness, having no 
notice of what will be sworn against him, to come 
prepared to give an answer to it ; and thus the 
character of witnesses might be vilified, without 
having an opportunity of being vindicated.’ ” * 

It will frequently be found that seamen are averse 
to giving evidence which may operate to the pre- 
judice of their officers : it is oftentimes a work 
requiring much patience and ingenuity to extract 
from them facts to substantiate charges against 
their superiors. But however blamablc in a moral 
point of view such conduct may be, it would 
scarcely warrant us in altogether rejecting the evi- 
dence of such witnesses : the character of the men 
must be considered, their position in life, which 
leads them constantly to look up to their ofiRcers 
for counsel and direction : their desire to shield the 
oflicers may be viewed as the consequences of a 
generous but uncultivated mind, rather than as a 
proof of indifierence to the obligations and sanctity 
of the oath by which they are bound. 

Upon the indictment of several persons on the 


* 2 Phillips, 431. 
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same charge, if there should be no evidence to 
implicate one of the party, the Court should, on the 
application of any of the other prisoners to that 
effect, proceed to the acquittal of the one against 
whom nothing is proved, in order that he may be 
enabled to give evidence for such of the prisoners 
as may think fit to call him. 

On the 18th of September, 1792, William Mus- 
pratt, Haywood, Morrison, Milward, Barkitt, Elli- 
son, Coleman, Norman, Mackintosh, and Byrne, 
were tried by court-martial, for mutiny on board 
His Majesty’s ship “ Bounty the six former were 
sentenced to suffer death, the four latter were 
acquitted. 

William Muspratt, being called on for his defence, 
delivered a written paper to the Court, which was 
read by the Judge Advocate as follows: — 

“ It is every day’s practice in the criminal courts 
of justice in the land, when a number of prisoners 
are tried for the same facts, and the evidence does 
not materially affect some, for the Court to acquit 
those that are not affected, that the other prisoners 
may have an opportunity to call them, if advised 
so to do. I beg to have the opportunity of calling 
Byrne and Norman.” 

The Court withdrew, and came to the following 
resolution : “ The Court is of opinion that they 
cannot depart from the usual practice of courts- 
martial, and give sentence on any particular pri- 
soner until the whole of the defences of the prisoners 
are gone through.” 
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The several opinions of his Majesty’s Attorney 
and Solicitor-General, and counsel for the affairs of 
the Admiralty was requested, — “Whether there 
is any objection to the carrying the sentence of the 
said court-martial into execution so far as respects 
William Muspratt ?” 

Opinion of Sir John Scott. 

“ I am humbly of opinion, that the circumstances 
of this case do afford an objection to the carrying 
the sentence of the court-martial into execution, 
as far as it respects Muspratt, at least till the 
opinion of his Majesty’s Judges shall have been 
obtained upon the question whether hb application 
to have the sentence of the court-martial pro- 
nounced upon the prisoners whose testimony was 
represented to be material to the establishment of 
his innocence, in order that they might be rendered 
capable, if acquitted, of giving their testimony in 
his behalf, ought not to have been granted. It is 
certainly usual in criminal cases, in order to give a 
prisoner the benefit of such testimony, the credit 
of which, when given, the Court judges of, to direct 
previous acquittals of other innocent prisoners, in- 
dicted at the same time, in order to enable them 
to give that testimony. And I apprehend this 
would obtain in capital cases. 1 do not observe 
that the terms in which the court-martial has ex- 
pressed its judgment upon the application made in 
behalf of this prisoner clearly imports that this is 
not the practice of courts-martial ; though I must 
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understand the Court to mean to assert that it is 
the practice of courts-martial not to give sentence 
on any particular prisoner till the whole of the 
evidence (as well as tlie defences) on behalf of all 
the prisoners is gone through. Whether that prac- 
tice is collected from the mere fact that such ap- 
jdications on behalf of prisoners have been so 
unusual that no instances are remembered of them, 
or from the habit and usage of rejecting such ap- 
plications, such having been made and rejected, it 
may be very material to inquire before it can be 
determined that there has been such a practice in 
courts-martial to exclude this evidence as would 
form the laws of such courts that it should be re- 
jected. And I think the prisoner might reasonably 
bo thought entitled to have the opinion of his 
Majesty's Judges upon the effect in law of the prac- 
tice, if proved, to reject such applications whenever 
they have in fact been made. If such a practice 
has obtained so generally as to make it a rule of 
proceeding and of law in ship courts to reject 
such applications, it is a consideration deserving of 
great attention, but not falling within the meaning 
of the questions proposed to me, — How far, if a case 
exists in which a prisoner has made admissions, 
which he has made by advice given under a mis- 
taken notion of the rule of proceeding, and has 
suffered by those admissions, and by the rule of 
proceeding has been deprived of the evidence which 
would have a general tendency to establish his 
innocence, and to give those admissions the same 
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tendency, the harshness of the rule should, or 
should not, be corrected by the application of 
mercy to such a case. 

“ I have humbly presumed to refer to the opinion 
of his Majesty’s Judges, because it appears to me, 
that in a case affecting the life of the subject, it is 
usual to give the subject the protection he can find 
only in their wisdom, and because in such a case 
it must be most satisfactory to the public, and to 
those who are to direct or suspend the execution 
of a sentence, to look to that wisdom for a solution 
of any doubts which can be stated respecting the 
legality of directing the execution of it.” 

Opinion of Mr. Brodrick. 

“ It has certainly been a common practice in 
courts of law, where sevseral persons are accused 
of the same offence in one indictment, to direct an 
immediate acquittal of those against whom no evi- 
dence at all shall have been given, because the 
other prisoners are not to be prejudiced by a wrong 
indictment having been preferred. For the same 
reason, I should humbly submit that persons ac- 
cused before a court-martial, if the articles are 
totally unsupported by any proofs, ought to be dis- 
charged, if, by their discharge, the other prisoners 
will be enabled to establish their innocence. The 
case of William Muspratt appears to me to deserve 
great consideration on that account ; for if the pri- 
soners Norman and Byrne appeared to be entirely 
innocent of the offence imputed to them, it must 
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appear a great hardship to deprive Muspratt of 
their evidence. I conceive that the practice which 
has been referred to obtains only in cases where 
the charge against the prisoners who are acquitted 
is unsupported by any evidence whatever ; for it is 
not in the power of one prisoner to take the opinion 
of the Court upon the charges respecting other 
prisoners upon a doubtful case ; and the propriety 
of denying the application will not depend upon an 
eventual acquittal. But in the present case, if the 
prisoners Norman and Byrne appeared clearly in- 
nocent to the Court, when the application was 
made, I am humbly of opinion, that the Court 
might have pronounced the sentence of acquittal 
immediately; and inasmuch as Muspratt has lost 
the advantage which he would, in that case, have 
reaped from their testimony, it might be proper 
for the Lords Commissioners of the Admiralty to 
interfere on his behalf in obtaining the royal 
mercy.” 

Opinion of Sir A. Macdonald. 

“ It happens not unfrequently in the courts of 
common law, that the judge, when no evidence 
upon which a conviction can legally follow is given 
against one or more of the prisoners charged in the 
same indictment with being concerned in the same 
offence, recommends it to the jury, if they see the 
evidence in the same light, to acquit such prisoners, 
before the others enter on their defence ; and this 
may happen from the suggestion of any of the 
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prisoners; but in all cases I humbly apprehend, 
that it depends upon the sound discretion of the 
judge, whether he will take the sense of the jury 
upon particular prisoners, according as he shall 
think that there is or is not any evidence ^ven 
against them, which ought to be left to the jury ; 
or according as he shall be satisfied from the nature 
of the case that nothing can arise in the course of 
tlic defence of the other prisoners, which may 
affect those upon whom it is proposed to decide in 
the first instance ; when, for example, the prose- 
cutor has been manifestly misled by appearances, 
or where it is obvious that some were involved in 
the indictment, for the purpose of disabling them 
from being witnesses, and the like. But if there is 
any evidence on which the jury can deliberate, and 
which may receive confirmation by going through 
the whole case, I apprehend the judge would proceed 
to go through with the whole. In the present 
case, the fact of Byrne and Norman having con- 
tinued on board of the “ Bounty,” was primd facie 
evidence of their guilt ; how far this primA facie^ 
evidence of their guilt was done away before the 
petitioner was called upon to make his defence, 
can only be known to the court-martial. The in- 
convenience, at least, of such a right existing as 
that on which the petitioner seems to rely, may 
appear from supposing that his application had 
been complied with, and Byrne and Norman had 
been acquitted: yet from the examination and 
cross-examination of witnesses in the course of the 
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prisoner’s defences, their guilt li ad been established. 
This is a possible case, and may serve to show the 
difficulty of conceiving the practice of the courts of 
common law to rest on any. other foundation than 
the discretion of the judges, guided by all the cir- 
cumstances of the case, as it shall seem to him that 
the justice of the case will or will not be best 
attained by deciding upon all collectively, or upon 
some separately. The usage and practice of the 
navy, as stated by the court-martial, will be ma- 
terial to be ascertained if their Lordships resort to 
the Judges (as 1 humbly conceive they will), as that 
may supersede any* consideration of what passes in 
their own courts.” * 

It is sometimes attempted to lay before tlie Court 
affidavits from witnesses who refuse to attend per- 
sonally; these should invariably be rejected, on 
account of the obvious injustice to the opposite 
party, who would be deprived of his right of cross- 
examination ; besides, the affidavit might embrace 
^only a part of the transaction within the knowledge 
of the deponent and not contain, as his oral evidence 
would require to do, whole truth;” and even 
supposing the deposition to puiq)ort to be “the 
truth, and the whole truth,” still, for the reason 
first mentioned, and from its not being the best 
evidence that can be adduced (for of .course the 
personal examination of the witness before the Court 

* The case of William Muspratt was referred to the Judges, 
and in consequence of their opinion he was pardoned. 
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would be better)^ it should not be received. This 
rule must not be supposed to apply to letters and 
certificates as to character used by the prisoner ; 
they cannot, in fact, in their nature be considered 
as evidence, notwithstanding they are received by 
the Court, and entered on the minutes ; and although 
they may not bear directly on the matter in issue, 
the Court, having no reasonable doubt of their 
authenticity, might view them sometimes as a 
ground for mitigation of punishment, and sometimes 
as a proof of such continued rectitude of conduct as 
to render it highly improbable that the prisoner 
could have committed the ofibnee wherewith he 
stands charged. Evidence as to character in order 
to guide us in arriving at a conclusion as to the 
guilt or innocence of the prisoner, should, of course, 
bear on the subject-matter of the charge ; for 
instance, if a man accused of cowardice produced 
testimonials from various officers under whom he 
had served, certifying to his gallant conduct on 
several occasions, we should reasonably doubt the 
truth of the accusation, for it is difficult to suppose . 
that a man habitually brave for years would sud- 
denly forfeit his honour by a betrayal of fear ; but 
if he merely adduced proof of general rectitude of 
conduct, it would be no answer to the charge, and 
could serve only as a ground for praying the 
leniency of the Court. 
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CHAP. IX. 
prisoner’s defence. 

Mode of Proceeding when all the Evidence on the Part of 
the Prosecution has been heard* — Prisoner may avail 
himself of the Assistance of Counsel. — Mode of Proceed^ 
ing when the Defence has been read. — Prosecutor not to 
call Witnesses after the Prosecution is closed. — Court 
may call Witnesses^ but not as to any new Fact. — 
Prisoner may address the Court after examining Wit- 
nesses in his Defence. — Witnesses not to be examined 
within hearing of each other. — Captain of the Ship to 
which the Prisoner belongs generally conducts the Pro- 
secution. 

As soon as all the evidence on the part of the pro- 
secution has been heard, the prisoner should be 
called upon for his defence : the Court will gene- 
rally grant the indulgence of an adjournment for a 
reasonable time, to enable him to prepare the same. 
On reassembling, the witnesses and audience should 
be admitted, and the defence, if a written one, read 
by the prisoner, or, if he request it, by the Judge 
Advocate. It may here be remarked, that although 
a prosecutor or a prisoner at a naval court-martial 
may avail themselves of the assistance of counsel, 
it is not customary to permit them to address the 
Court, or in their own person, to examine, or cross 
examine, witnesses : their duties ought to be con- 
fined to su gg esting to their clients such course as 
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they may deem to be most advisable. No person 
should be suffered to become the adviser of a wit- 
ness under examination upon any pretence what- 
soever. 

The reading of the defence, together with such 
testimonials as to conduct, &c., as the prisoner may 
lay before the Court, being finished, the witnesses, 
except the one whom it is intended to examine first 
on the part of the defence, should be ordered to 
withdraw out of court. The examination in chief 
and the cross-examination should then proceed as 
in the case of the prosecution. If in the cross- 
examination any new matter should be brought be- 
fore the Court, the witness may be re-examined by 
the party who first called him in order to explain 
such new matter. 

The prosecution having closed, it would not be 
right to permit the prosecutor to call witnesses to 
disprove any part of the evidence adduced by the 
prisoner : this he must endeavour to do by cross- 
examination : if such a course were allowed, the trial 
would be prolonged to an inconvenient period ; but 
the members of naval courts-martial are, by the 
Queen's regulations, authorised, at any period of the 
inquiry, to call, recall, and examine such witnesses 
as they may deem necessary for the furtherance of 
justice. But no such witnesses are to be examined 
as to any new fact. Therefore, if they have reason 
to believe that the testimony of a witness does not 
convey the truth, and the whole truth, of the cir- 
cumstances to which he deposes, it is competent in 
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them to receive the evidence of other parties, even 
although it should bear directly, against the prisoner. 

At the conclusion of the examination of the wit- 
nesses for the defence, the Court, on the application 
of the prisoner to that effect, Avill, if they think it ex- 
pedient, permit him to comment upon the evidence 
which he has brought before them, or urge any 
matter in his justification which he may have 
omitted in his first address. But it is not usual 
to allow the prosecutor the privilege he Avould have 
in the courts of common law of making a reply. 
Here Ave observe that the members of courts-mar- 
tial, however deficient they may, at times, have 
shown themselves to be in knowledge of. the tech- 
nicalities of the law, have, from general usage, so 
governed their mode of proceeding as to throAv the 
balance of argument, if the case admit of it, directly 
in favour of the prisoner. 

The Avitnesses should not be examined Avithin 
hearing of each other ; neither should they be al- 
loAved to communicate together during the trial; 
the president of the Court AArill give directions to 
this effect. The first rule is- easily enforced; the 
latter, in the confined space of a ship, is more diffi- 
cult : perhaps, then, it would be better to say, that 
they should not converse on any matter pertaining 
to the pending trial. If a Avitness should disobey 
these orders, it would scarcely be right to deprive 
the party who called him of his evidence. This, 
however, is a point for the decision of the Court. 
It may, at all events, be inferred that the value of 
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his testimony would be materially lessened by the 
appearance of collusion which a disregard of the 
above injunctions would carry with it. 

The task of prosecuting generally, but not neces- 
sarily, devolves upon the captain of the ship to 
which the accused belongs : in some cases, the pro- 
secutor is called upon to give evidence ; but this, as 
before remarked, would be no bar to his continuing 
in the Court afterwards. It would be very dan- 
gerous to hold that a prisoner should so far have 
the power of modelling his own court-martial as to 
be enabled by summoning, ad libitum, his wit- 
nesses, to exclude cither the prosecutor or any parti- 
cular members from the Court. It is in general 
more likely to mislead than to furnish any useful 
direction to give an opinion upon speculative 
questions. We therefore think it impossible to say 
more than that the prisoner, by summoning the 
prosecutor as his witness, does not obtain the legal 
right to exclude him from being present in the 
Court to conduct the prosecution. But who shall or 
who shall not be admitted to be present during a 
trial must be subject to the control of the Court, 
who are, upon all occasions, the proper persons to 
decide such questions, upon the respective circum- 
stances belonging to them. 
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ATTENDANCE OF WITNESSES. 

Attendance of Civilians to give Evidence cannot he enforced. 
— Penalty for refusing to give Evidence^ or •prevaricating ^ 
or behaving with Contempt to the Court, only applicable to 
Persons in the Fleet, — In Cases where the Contempt 
extends to an Interruption of the Proceedings, — Penalty 
attached to wilful and corrupt Perjury, — Civilians re-- 
quired as Witnesses to have their Expenses paid, — Pri- 
soners of War and Persons confined in any Gaol required 
as Witnesses, 

There is no clause in the Acts of Parliament re- 
lating to the government of the navy similar to that 
in the Army Mutiny Act, compelling the attendance 
of civilians, duly summoned, to give evidence at 
courts-martial. Civilians arc, of course, frequently 
examined at naval courts-martial ; but it must be 
remembered that there is no law by which the 
Court could enforce their presence ; neither would 
they be subject to punishment for contempt of 
Court, for, by the Act 22 Geo. 2. cap. 33. sect. 17., 
the penalties for refusing to give evidence, or pre- 
varicating, or behaving with contempt to the Court, 
are applicable only to persons in the fleet , that is 
to say, to those who are, at the time, amenable to 
naval discipline. But if the contempt should ex- 
tend so far as to interrupt the proceedings, the 
party offending, in whatever station of life he might 
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be, would be liable to commitment during the 
sitting of the Court, for all courts of record have 
an inherent right to repress contempts in the nature 
of immediate interruptions. To invest any juris- 
diction with a power of either fining or imprisoning, 
makes it a court of record instantly. A naval 
court-martial, then, since it has the power to im- 
prison, must consequently be deemed a court of 
record. Now, the doubt is, whether the 17th sec- 
tion of the act referred to, respecting contempts of 
Court, which section is applicable only to “ persons 
in the fleet,” does not restrict the general power of 
committing for contempt to the particular case of 
those persons. Mr. Twiss, counsel for the Admi- 
ralty in 1825, was of opinion that the power of the 
Court in this respect was general, if the contempt 
amounted to an interruption or obstruction of its pro~ 
ceedings. Such commitment, however, could not 
extend to a lengthened imprisonment, but must 
naturally terminate with the dissolution of the 
Court originating it. 

If in evidence given before a court-martial, “ any 
person or persons ” should commit wilful and cor- 
rupt peijury, or procure or suborn any person to 
commit perjury, they would be liable to all the 
pains and penalties attached to the crime of per- 
jury, notwithstanding they may not have been 
subject to naval discipline. 

To make a false answer to a question in the 
course of a legal investigation the subject of an 
indictment for wilful and corrupt perjury, it is 
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essential that the question itself should be one 
which is material to the issue. If any person in 
the fleet should refuse to give evidence on oath or 
aflirmation, or should prevaricate, the Court is au- 
thorised to punish such person by imprisonment 
for any period not exceeding three months ; and if 
any person in the fleet should behave with contempt 
to the Court, he would be subject to imprisonment 
for one month. 

If the attendance of civilians to give evidence be- 
fore a court-martial be required, care should be 
taken, at the time of serving the notice, to tender a 
reasonable sum to defray their expenses to and 
from the place of trial, and for their maintenance 
during the period of the trial. Lawyers, and mem- 
bers of the medical profession, are entitled to re- 
muneration for loss of time ; so, also, are those 
witnesses who may be in “poor circumstances.” 
Naval and military officers are entitled to a reason- 
able sum, to cover the expenses they may incur by 
attending on the Court. 

If the evidence of prisoners of war be required, 
their attendance will be ordered by the Secretary 
of State. 

By the 43rd of Geo. 3. cap. 140., any judge of 
the Courts of King’s Bench, or Common Pleas, or 
any baron of the Court of Exchequer, is authorised 
to award a writ of habeas corpus for bringing any 
prisoner, confined in any gaol in England, before a 
court-martial, either for trial, or for the purpose of 
being examined on any matter depending before 
such court-martial. 
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CHAP. XL 

CIUMES COGNIZABLE BY COUUTS-MARTIAL. 

Crimes cognizable hg Courts- Martial. — Civilians not subject 
to Naval Discipline unless found to he Spies. — Case of 
Daniel King^ tried for endeavouring to corrupt a Sentinel 
to betray his Trust. — Offences specified in the Articles 
of IVar. — Crimes committed on Shore by Persons in the 
Fleet. — Crimes committed within the Jurisdiction of the 
Admiralty. — Suggestion for extending the Jurisdiction 
of the Act 22 Geo. 2. c. 33 . — Jurisdiction of the Court 
of Ajgniralty. — Acts of Parliament define the Powers 
of Courts- Martial. — Persons not amenable to Courts- 
Martial for Crimes committed on hoard the Queeris Ships 
after being discharged from the Service. — Officers and 
Men taking Passage in Ships of War to join other Ships ; 
or borne for Wages and Victuals ; or for Disposal ; or 
as lent to do Duty ; or employed in Prize- Vessels. — 
Opinion of the Law Officers of the Crown respecting 
Officers and Men employed in hired Vessels^ ^c. — Sub- 
jects of a Foreign State voluntarily entering the Service 
amenable to Naval Discipline. — Prisoners of War should 
not be permitted to enter the Service. — Pressed Men not 
subject to Naval Discipline until rated in some Ship . — Offi- 
cers and others emjdoyed on the Lakes in North America . — 
Case where a second Co^irt-Martial was held on an Offender 
before the Sentence of the first Court-Martial was carried 
into execution. — Officers on Half -Pay ^ or who have 
quitted the Service^ may be tried for Crimes committed by 
them when serving. — Persons released from Arrest may 
be tried at a subsequent Period. — Peers of the Realm^ 

G 
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when in the Service, subject to Courts-Martial. — Pri- 
vileges of Parliament do not exempt Persons from Trial 
by Court-Martial for Offences committed by them in a 
Naval or Military Capacity. — Marines, when employed 
in Ships, subject to Naval Courts-Martial; or may be sent 
to Head- Quarters for Trial . — Circumstances under which 
the Crimes of Murder and Manslaughter may be taken 
cognizance of at Courts-Martial. — Case of Francis 
Ansell, of II. M. S. “ Trace f tried for a Murder com- 
mitted by him on board that Ship when in the River St. 
Lawrence. — Case of Mr. R. Phillips, Midshipman, against 
whom a Coroner's Inquest returned a Verdict of Wilful 
Murder. — Case of Captain Whitby, of H. M. S. Leander, 
who fired into an American Coasting Vessel, and hilled 
one of the Crew. 

The consideration of the crimes cognizable by 
courts-martial and the extent of the jurisdiction 
of those courts demand our next attention. The 
laws for the government of the Iloyal Navy were 
framed only to ensure that degree of discipline and 
order which is necessary for the maintenance of its 
safety and efficiency. The members of the naval 
profession are equally amenable to the law of the 
land as citizens in a private capacity ; but citizens 
in a private capacity can never be subject to naval 
discipline except for a breach of the 5th article of 
war, which provides, that “ All spies and all per- 
sons whatsoever who shall come or be found in the 
nature of spies to bring or deliver any seducing 
letters or messages from any enemy or rebel, or 
endeavour to corrupt any captain, officer, mariner, 
or other in the fleet to betray his trust, being con- 
victed of any such offence by the sentence of the 
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court-martial, shall be punished with death, or such 
other punishment as the nature and degree of tbe 
offence shall deserve, and the court-martial shall 
impose.” 

“ The employment of spies is a kind of clandes- 
tine practice or deceit in war. These find means 
to insinuate themselves among the enemy, in order 
to discover the state of his affairs, to pry into his 
designs, and then give intelligence to their em- 
ployer. Spies are generally condemned to capital 
punishment, and Avith great justice, since we have 
scarcely any other means of guarding iigainst the 
mischief they may do us.” * 

The article of war which we have quoted pro- 
vides not only against spies, but all persons Avho 
shall bring or deliver seducing letters from the 
enemy or rebel, or endeavour to corrupt any cap- 
tain, officer, or other in the fleet to betray his 
trust. In November, 175)7, Ilis Majesty's ship 
“ Diana” captured “ La Mouche,” a French priva- 
teer, and amongst the people on board Avas one 
Daniel King, an Irishman, Avho had been taken by 
the privateer a fcAV days before in the “ John and 
Richard,” an American ship from the Brazils. The 
“Diana” had a number of French prisoners on 
board at the time, and King Avas observed to be in 
very frequent conversation Avith these prisoners 
and some suspected men in the ship, expressing his 
great regard for the French, for Avhom he said he 
would lose his life, and inquiring at the same time 
* Vattel’s Law of Nations, 375. 
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how many Irishmen they could muster in the 
“ Diana.” The officers and several of the men 
suspected that King was tampering with the pri- 
soners to induce them to rise and take possession 
of the ship : the small arms and cartouch boxes 
were carried aft near to the captain’s cabin, and 
placed under the charge of a sentinel. On the 
evening of the 6th of November, King disguised 
himself and went to the sentry, and requested to 
have one of the pistols, and on being refused, 
offered any sum of money for one of them, at the 
same time saying, should any questions be asked, 
he would conceal it in the tier. The sentry, in- 
stead of complying with his request, secured the 
prisoner, and reported his conduct to Captain 
Faulkner, who, on arriving at Portsmouth, ac- 
quainted the commandcr-in-chief with the circum- 
stances in order to have them investigated by court- 
martial. 

On the case being referred to the Admiralty, 
their Lordships requested their counsel to peruse 
the Act 22 Geo. 2. cap. 33. and advise whether the 
prisoner might be tried by court-martial under the 
6th of the Articles of War therein contained ? Mr. 
Pcrcival thereupon delivered the following opinion : 

“ I am of opinion that the prisoner in endea- 
vouring to prevail upon James Livedale to deliver 
^5 to him one of the pistols with the charge of 
Avhich he, as sentinel, was entrusted, and offering 
him money for that purpose, does come within the 
6th article above referred to, which provides for the 
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the case of all persons whatsoever who shall endea- 
vour to corrupt any captain, officer, or other in 
the fleet, to betray his trust, and therefore is liable 
to be tried by a court-martial.” 

The following offences are specified in the Arti- 
cles of War, and are those of which a court-martial 
may take cognizance : — 

Neglecting to cause Divine service to be per- 
formed. 

Profane oaths. 

Cursings. 

Execrations. 

Drunkenness. 

Uncleanness. 

Scandalous actions. 

Holding illegal correspondence with an enemy or 
rebel. • 

Not acquainting the superior officer with any 
letter or message from an enemy or rebel. 

Spies. 

Persons delivering seducing letters, &c., from an 
enemy or rebel. 

Relieving an enemy or rebel. 

Not sending to the court of admiralty all papers 
found on board prize ships. 

Taking effects out of any prize before condemn- 
ation. 

Stripping or ill-using persons taken on board a 
prize. 

Not preparing for fight and encouraging the 
men in time of action. 
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Treacherously yielding, or crying for quarter. 

Disobedience or neglect of orders in time of 
action. 

Cowardice and neglect of duty in action. 

Not pursuing the enemy, and not assisting a 
friend in view. 

Delaying or discouraging the service on any 
account. 

Deserting to the enemy, pirate, or rebel, or run- 
ning away with any ship of war or stores. 

Deserting, or enticing others so to do. 

Entertaining a deserter. 

Not taking care of and defending convoy. 

Taking goods on board other than for the use of 
the vessel, except gold, &c. 

Making or endeavouring to make mutinous as- 
semblies. 

Uttering seditious words. 

Behaving with contempt to superiors. 

Concealing any traitorous or mutinous practice, 
or design, or words. 

Not endeavouring to suppress mutiny and se- 
dition. 

Endeavouring to stir up any disturbance on any 
account. 

Striking, &c., a superior officer. 

Quarrelling with or disobeying lawful commands 
of a superior officer. 

* Quarrelling, or using reproachful speeches or 
gestures. 

Wasting or embezzling stores. 
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Burning any magazine, &c., not belonging to the 
enemy, pirate, or rebel. 

iNTeglcct in the conducting and steering of ships. 

Sleeping on watch. 

Negligence in performance of duty. 

Forsaking station. 

Murder. 

Buggery or sodomy. 

Robbery. 

Making *or signing false musters, or abetting 
others in so doing. 

Not apprehending prisoners or criminals. 

Permitting prisoners to escape. 

Scandalous, oppressive, or fraudulent behaviour 
of officers. 

Other crimes not capital. 

Members of courts-martial absenting themselves 
from the trial. (19 Geo. 3. cap. 17. sec. 2.) 

And, by 10 & 11 Viet. cap. 59., manslaughter. 

If a person in actual service and full pay, in or 
belonging to the fleet, commit any of the crimes 
specified above, upon the shore, in any place or 
places out of Her Majesty’s dominions, he would 
be liable to be tried and punished for the same in 
like manner as if they had been committed at sea, 
on board any of Her Majesty’s ships-of-war. So 
far, then, the Articles of War answer the pur- 
pose of maintaining order amongst the naval forces 
that may be employed in foreign countries; but 
the legislature, jealous of infringing on the au- 
thority of the civil tribunals, has limited the 
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exercise of naval law to crimes committed on 
shore, in ller Majesty's dominions, to those only 
of which the former are not supposed to be com- 
petent to judge, namely, mutiny, desertion, and 
disobedience to any lawful command, when in 
actual service, relative to the fleet. Persons guilty 
of these offences would fall under the 15th article 
of war, as relates to those who desert to the enemy, 
pirate, or rebel ; of the 1 6th, relative to every per- 
son, in or belonging to the fleet, who shall desert ; 
of the 19th, relative to those who shall make, or 
endeavour to make, any mutinous assembly ; and of 
the 22nd, relative to striking a superior officer, or 
disobeying a lawful command. Crimes of the above 
nature, committed by persons subject to naval dis- 
cipline, in any part of Her Majesty’s dominions on 
shore, would come within the jurisdiction of courts- 
martial, the same as if they had been committed at 
sea. With these exceptions, all the offences men- 
tioned in the Articles of War would be referable 
only to the ordinary tribunals of the country ; so, 
also, if they were committed on board a ship in 
commission, provided the ship was not at the pe- 
riod on the main sea, in great rivers, beneath the 
bridges of the said rivers, nigh to the sea, or in any 
haven, river, or creek, within the jurisdiction of 
the Admiralty. 

In these days, when steam-vessels are so much 
employed, not only in the active operations of war, 
but in the conveyance of troops, &c., from one part 
to another, it is not at all improbable that they 
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may frequently be required to pass above the 
bridges of the great rivers : whenever such may be 
the case, according to the present law, their crews 
would be amenable only to* the 5th, 34th, and 
35th articles of war. When the act for the better 
government of the navy (22 Geo. 2.) was passed, 
the presence of a ship-of-war above the bridges of 
the Thames, for instance, was not contemplated ; 
but now, when such a circumstanpe is so likely to 
occur, we would venture to suggest that the act be 
extended to apply to all places where a naval force 
may be employed, and to all the crimes specified, 
committed by any person or persons in the fleet, 
other than those mentioned in the 28th, 29th, and 
30th articles, which might be judged of in the or- 
dinary courts, without prejudice to the service. 
The necessity for such an extension of the Act, will 
appear the more important when we consider the 
extent of our colonial possessions, and the likelihood 
tliat the officers and seamen of the Royal Navy 
may, at some period or other, be required to land 
and assist in their defence. 

'On the main sea, in great rivers, beneath the 
bridges of the said rivers, nigh to the sea, or in any 
haven, river, or creek (that is to say, in those places 
where ships resort), so also in all places within the 
jurisdiction of the Court of Admiralty, crimes com- 
mitted against the Articles of War by persons in 
actual service and full pay, and forming part of the 
crew in or belonging to any of Her Majesty’s ships- 
of-war, would be legally judged of by courts-martial. 
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No river, creek, or harbour in this country is 
within the jurisdiction of the Admiralty, until they 
flow past the nearest point of land next to the sea. 
The Court of Admiralty has jurisdiction of all 
crimes committed in any river, harbour, creek, or 
haven, situated in a foreign country. 

The jurisdiction of the Admiralty in England, is 
laid down in an Act of Parliament passed in the 
15th year of thp reign of Rich. 2., wherein it is 
“ declared, ordained, and established, that of all 
manner of contracts, pleas, and quarrels, and of all 
other things done, or ’rising within the bodies of 
counties, as well by land as by water, and also of 
wreck of the sea, the Admiral’s Court shall have 
no manner of cognizance, power, nor jurisdiction ; 
but all such manner of contracts, pleas, and quar- 
rels, and all other things ’rising within the bodies 
of counties, as well by land as by water, as afore, 
and also wreck of the sea, shall be tried, determined, 
discussed, and remedied by the law of the land, and 
not before nor by the admiral, nor his lieutenants, 
in anywise. Nevertheless, of the death of a man, 
and of maihem done in great ships, being and ho- 
vering in the main stream of great rivers^ only be- 
neath the bridges of the said rivers., nigh to the sea, 
and in none other places out of the same rivers, the 
admiral shall have cognizance, and also to arrest 
ships in the great flotes for the great voyages of the 
king and of the realm ; saving always to the king, 
all manner of forfeitures and profits thereof coming; 
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and he shall have also jurisdiction upon the said 
llotcs during the said voyages only,” &c. 

Courts-martial can be possessed of no powers 
but those conveyed to them in the particular acts 
which erect them or refer to them ; and there is no 
clause in the Act 22 Geo. 2. cap. 33. (except the 
5th article, already noticed), to authorise them to 
take cognizance of *any crimes committed by other 
persons than those in actual service and full pay in 
the fleet or ships-of-war of Her Majesty. 

A short time since, a subordinate ofl&cer was 
discharged from the service abroad, and sent to 
England in a ship-of-war, by admiralty order. On 
the passage home, he struck the senior lieutenant, 
and behaved himself otherwise in a most insubor- 
dinate manner. On arriving at Plymouth, the 
commander of the ship transmitted charges, and 
applied for a court-martial to investigate the con- 
duct of his refractory passenger. A court was re- 
fused, because the offender was not, at the period 
when the ofience was alleged to have been com- 
mitted, in actual service and full pay. 

Persons invalided on foreign stations, are by 
recent regulations allowed full pay until they ar- 
rive in England ; therefore when embarked in Her 
Majesty’s ships, for passage, &c. they must be 
considered amenable to trial by court-martial. 

Ofiicers and men taking passage in ships of war, 
to join other ships, or borne on the books of any of 
Her Majesty’s ships for wages and victuals, or for 
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disposal, or as lent to do duty, being in actual 
service and full pay, are within the jurisdiction of 
courts-martial. 

Officers and seamen employed in prize vessels are 
of course amenable to naval martial law. Persons 
so circumstanced may be dealt with to all intents 
and purposes as if they were corporally present on 
board the ships to which they^belong, they being 
victualled by the government, and their names re- 
tained on the books of their respective ships for 
pay, &c. 

In June, 1799, the Lords Commissioners of the 
Admiralty directed the following questions to be 
laid before His Majesty’s attorney and solicitor- 
general and counsel for the affairs of the Admiralty 
for their opinion thereon : — 

1st. Whether a commissioned officer in actual 
service and full pay, having the command of a 
hired armed vessel, the crew being provided and paid 
by the owner ; — 

2nd. Or a commissioned officer commanding a 
hired armed tender, in actual service and full pay, 
part of her crew (called the press-gang) paid by His 
Majesty in the same manner as the crew of any of 
His Majesty’s ships, the remainder of the crew paid 
by die owner ; — 

3rd. Or n commissioned officer in actual service 
and full pay having the command of a hired armed 
ship or vessel, manned by seamen paid by the public, 
in the same manner as the crews of His Majesty’s 
ships, or either of such commissioned officers can 
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be considered as in actual service and full pay in 
the fleet or ships of war of His Majesty, and liable 
to be tried by a court-martial for any of the offences 
specified in the several articles contained in the Act 
22 Geo. 2. cap. 33. ? 


Opinion. 

“ The doubt upon the two first questions arises 
out of the words in the Act of Parliament, which 
confine its operation to persons in actual service and 
full pay in the fleet or ships-of-war of Ilis Majesty / 
and we are of opinion that a ship hired, manned, 
and paid, as described in these questions, is not part 
of the fleet, or one of the ships-of-war of His 
Majesty. And we are inclined to think that the 
difference of opinion that has prevailed on this 
subject has arisen from not adverting to the Avords 
‘ in the fleet or ships-of-war of His Majesty^ but from 
considering the being * in actual service and full 
pay,' as the condition upon which alone the pro- 
visions of the statute attach. But Avith regard to 
the 3rd question, where it is stated that the vessel 
is manned with seamen paid by the public, in the 
same manner as the crews of His Majesty’s ships, 
and Avherein we understand the same regulations 
respecting the hanging up the Articles of War, &c. 
are observed, and where the owner of the vessel 
has, during the time it is so hired by the public, no 
control whatever, either by himself, or any person 
under his pay, we think such a vessel must be con- 
sidered as one of His Majesty’s ships or vessels of 
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war ; and therefore we think that a commissioned 
officer in actual service and full pay having the 
command of such a vessel is liable to be tried by a 
court-martial.” 

Signed, John Scott. 

John Mitford. 

S. Percival. 

Lincoln’s Inn, 

Juncy 24th, 1799. 


The subject of a foreign prince or state, who 
voluntarily enters the service of Her Majesty, is not 
exempt from the pains and penalties attending a 
breach of the naval articles of war : he is equally 
amenable to the laws which relate to his new con- 
dition as a natural-born subject, and equally liable 
to punishment for a breach of them. 

“ Mercenary soldiers and foreigners voluntarily 
engaging to serve the state for money, or a stipu- 
lated pay. As they owe no service to a sovereign, 
whose subjects they are not, the advantages he 
offijrs them are their sole motive. By enlisting, 
they inettr the obligation to serve him, and the prince 
on his part promises them certain conditions, which 
are settled in the articles of agreement.” * 

It is not proper to allow prisoners of war to 
volunteer to serve in the ship by which they have 
been captured, because by so doing they arc placed 
in a dqubly perilous situation of forfeiting their 
lives to their own country, if ever they should be 


* Vattel’s Law of Nations, p. 297. 
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taken in arms against it, and also of forfeiting their 
lives to this country, if ever they should desert to 
resume an allegiance which they could never put off. 

Pressed men are not subject to the articles and 
orders established by the Act 22 Geo. 2. c. 33. until 
they are actually rated on board some of His Ma- 
jesty’s ships of war. 

By the stat. 29 Geo. 2. c. 27., the .^ct 22 Geo. 2. 
c. 33. is extended to the officers, seamen, and others 
who may be serving on board any of His Majesty’s 
ships employed upon the lakes, great waters, or 
rivers in North America. 

It appears from the following case that a second 
court-martial can be held upon a person for offences 
committed between the period of the trial and the 
execution of the sentence passed by the first court- 
martial. 

On the 23d March, 1776, William Hall, mastcr- 
at-arras of the Emerald, was tried by court-martial, 
and adjudged to be reduced from his station and to 
serve before the mast on board such of His Majesty’s 
ships-of-war as the senior officer at Portsmouth 
might direct. After the sentence Avas passed, he 
was charged Avith scandalous and mutinous conduct, 
immediately after the court-martial, on his return 
to the Emerald, before Sir James Douglas, the 
admiral commanding at Portsmouth, could possibly 
by an order direct in what ship Hall should serve 
before the mast. A question arose whether Hall 
belonged to any ship in particular till Sir James 
Douglas had given his order for it, or to the service 
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in general at the time the offence was committed. 
The opinion of the Solicitor of the Admiralty was 
desired thereupon, and that officer stated, — As 
the behaviour complained of was immediately after 
the sentence of the Court, and before it could have 
been duly carried into execution, the complaint is 
proper for the consideration of another court-mar- 
tial.” Hall was tried accordingly, and described in 
the charge as “ William Hall, late master-at-arms 
of His Majesty’s ship Emerald, who, by sentence of 
a late court-martial, was ordered to do duty before 
the mast in one of Ilis Majesty’s ships.” 

In the year 1760, a question was referred to the 
Judges from His Majesty in council, whether an 
officer after he had quitted the service was amenable 
to a court-martial for offences committed when in 
actual service ? and Lord Mansfield communicated 
a clear opinion of the Judges that he was. Exclu- 
sive, however, of this high authority, the obvious 
construction of the Act of Parliament (22 Geo, 2. 
c. 33.) is sufficient. The Act gives the jurisdiction 
generally over certain offences committed hy persons 
in the fleet, and the limitation of that jurisdiction 
is by confining it to such persons as were in actual 
service and full pay when the offence was committed. 
It is clear, therefore, in order to see whether the 
offender be or be not Avithin the jurisdiction of the 
court-martial, we must see what his condition was 
at the time when he committed the offence ; and if at 
the time he was in actual service and full pay, he 
is within the jurisdiction, though he may be upon 
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half pay, or retired from the service before his trial, 
or even before his offence was reported to the Ad- 
miralty. 

But if the party accused shall have left or been 
dismissed from the service, it is very doubtful whe- 
ther the Admiralty would be authorized in causing 
him to be apprehended in England and sent abroad 
for trial, though he might be apprehended for the 
purpose of being tried in this country ; and for any 
capital offence cognizable in the common law courts 
he might be tried at a session for the jurisdiction 
of the Admiralty for crimes committed beyond the 
seas. • 

If a person were placed in arrest on a charge 
which his prosecutor did not at the time feel himself 
in a situation to prosecute with effect, and therefore 
liberated him, that circumstance would not render 
a subsequent trial illegal, when cither upon fresh 
evidence, or upon a more revised review of the 
same, it is thought proper to proceed. * 

Peers of the realm, when members of the naval 
service, cannot assert their privilege as an exemp- 
tion from their being tried by court-martial for a 
breach of any of the articles and orders contained 
in the Acts for the government of the navy. This 
measure was proposed, and rejected, on the passing 
of the bill in 1749. 

“ The privileges of parliament do not protect a 
person belonging to the navy or army, from being 

* Subject, however, to the limitations explained in Chap. II., 
p. 29. 


H 
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amenable to a court-martial, for olfences committed 
in bis naval or military capacity ; but previous to 
the arrest of any member, for the purpose of trying 
him by a naval or military court-martial, it is usual 
to give notice to the house of which he is a member, 
accompanied by a request that parliament will con- 
sent, for the expediency of public justice, to his 
being put under arrest for trial.” * 

Marines, when borne on the books of any of Her 
Majesty’s ships in commission, arc subject to naval 
discipline, and may be “ proceeded against and 
punished for oflFences committed by them whilst so 
bdtne, in the same manner as the officers and 
seamen employed in the lioyal Navy may be tried 
or punished.” f 

When marine officers or marines are landed from 
any of her Majesty’s ships to be employed in mili- 
tary operations on shore, and the senior naval 
officer present issues an order declaring them, du- 
ring the time they may be on shore, to be subject 
to the regulations of the Marine Mutiny Act, they 
would not be liable, while such order remained in 
force, to be tried by naval court-martial. But the 
fact of marine officers and marines being borne on 
the books of any of her Majesty’s ships in com- 
mission does not relieve them from the obligations 
imposed by the Mutiny Act. So if a marine officer 
or marine should, when embarked on board of one 
of her Majesty’s ships, commit any offence specified 

* M'Arthur, vol. ii. p. 3. 

t Marine Mutiny Act, 1849, cap. 12. sect. 6. 
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in the Mutiny Act, but not cognizable at a naval 
court-martial, it would be right in such case t(x 
send the offender to the head quarter of his corps 
for trial in like manner as other marine officers 
and marines are tried Avhen not embarked in her 
Majesty’s ships. * 

By the 8th section of the act 9 Geo. 4. cap. 31. it 
is enacted that “ where any person being feloniously 
stricken, poisoned, or otherwise hurt upon the sea, 
or at any place out of England, shall die of such 
stroke, poisoning, or hurt, in England, or being 
feloniously stricken, poisoned, or otherwise hurt in 
any place in England, shall die of such stroke, 
poisoning, or hurt upon the sea, or at any place 
out of England, every offence committed in respect 
of any such case, whether the same shall amount 
to the offence of murder or of manslaughter, or of 
being accessory before the fact to murder, or after 
the fact to murder or manslaughter, may be dealt 
Avith, inquired of, tried, determined, and punished 
in the county or place in England in Avhich such 
death, stroke, poisoning, or hurt, shall happen, in 
all respects as if such offence had been wholly com- 
mitted in that county or place.” 

In the 28th article of war^ it is declared that 
“ all murders committed hy any person in the 
fleet shall be punished death by the sentence 
of a court-martial.” It is only under certain cir- 
cumstances, however, that a court-martial could 

* Marine Mutiny Act, 1849, cap. 12. sect. 6. 


H 2 
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take cognizance of this crime ; for instance, when 
the stroke, poisoning, or hurt, is given by some 
person or persons in actual service and full pay, 
on the main sea, in great rivers beneath the bridges, 
in places where ships resort within the jurisdiction 
of the Admiralty, or in places out of Her Majesty’s 
dominions ; and when the party so stricken, 
wounded, or hurt, shall die on board one of Her 
Majesty’s ships as aforesaid, or in any place out of 
Her Majesty’s dominions, the case would be legally 
judged of by court-martial. But if the stroke, 
poisoning, or hurt, should be given as above de- 
scribed, and the wounded man be removed to an 
hospital or other place on shore in Her Majesty’s 
dominions and die there; or if the wound which 
caused death should have been inflicted on the 
shore in any place within Her Majesty’s dominions, 
or on board any ship, vessel, or boat, lying Avithout 
the jurisdiction of the Admiralty, the ofiender must 
be given up to the civil authorities to be tried by 
the ordinary tribunals of the country, according 
to the provisions of the 8th section of the Act 
9 Geo. 4. cap. 31. before noticed. 

The foregoing remarks are applicable also to the 
crime of manslaughter, which, by the act 10 & 11 
Viet. cap. .59., is made cognizable by court-martial. 

On the 27th of October, 1815, a court-martial 
assembled on board His Majesty’s ship St. George, 
at Plymouth, for the trial of Francis Ansell, ship’s 
corporal of the “ Trave,” on a charge exhibited 
against him by Captain John Codd, for the wilful 
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murder of William Thompson, corporal of marines 
serving on board the said ship. 

It appears that the prisoner was, at the time of 
the commission of this crime, as well as the de- 
ceased, in actual service and full pay in La Trave, 
which was one of His Majesty’s ships in commission 
at anchor in the river St. Lawrence, near to Que- 
bec, and that immediately after the death of 
Thompson an inquisition was held on the body by 
the coroner of the district, when a verdict of wilful 
murder was returned against the prisoner, who 
was thereupon committed to take his trial at the 
following session of oyer and terminer at Quebec. 
That court, upon mature deliberation, decided that 
the case was out of its jurisdiction ; in consequence 
of which decision the prisoner was sent back to La 
Trave by order of the governor of the province, 
and on arriving in England in that ship he was 
tried by court-martial at Plymouth and sentenced 
to suffer death. 

The prisoner pleaded three pleas to the juris- 
diction of the court at Quebec : — 

1st. “ That the felony and murder (j^ any such 
there were) were committed at a certain extra- 
parochial place upon the St. Lawrence, in a certain 
ship hovering in the main stream of the river, in 
the county and district of Quebec ; and that the 
said extra-parochial place is not within the juris- 
diction of this court, but, on the contrary, in a 
certain part of the St. Lawrence within the ebbing 
and flowing of the tide, and within the jurisdiction 
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of the High Court of Admiralty of England, and 
not within the body of any province, &c., subject 
to the jurisdiction of this court, or of any other 
court than that of the Court of Admiralty.” 

2nd. “ That the said Francis Ansell, at the time 
of the commission of the alleged murder, and long 
before, was a mariner and person of the fleet, 
serving on board His Majesty’s ship ‘ La Trave,’ 
the said ship hovering on the main stream of the 
gi'eat river St. Lawrence." 

3rd. “ That, by letters-patent issued to the go- 
vernor of the province, it was declared as follows : 
— ‘ Provided always, that nothing herein contained 
shall be construed to the enabling you, or any by 
your authority, to hold, place or have any juris- 
diction of any offence, cause, matter, or thing com- 
mitted or done upon the high sea, or within any of 
the havens, rivers, or creeks of either of our said 
provinces under your government, by any captain, 
commander, lieutenant, master, officer, seaman, 
soldier, or other person Avhatsoever, who shall be 
in our actual service and pay, or on board any of 
our ships^f war, or other vessels acting by im- 
mediate commission or warrant from our Com- 
missioners for executing the Office of Lord High 
Admiral of our United Kingdom of Great Britain 
and Ireland for the time being, under the seal of 
our Admiralty ; but that such captain, &c., so 
offending shall be left to be proceeded against and 
tried as their offences shall require, either by com- 
missioners under our Great Seal of this kingdom, 
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as the statute 28 Hen. 8. directs, or by commission 
from our said Commissioners for executing the 
OflSce of our Lord High Admiral of our United 
Kingdom of Great Britain and Ireland for the time 
being, according to an act entitled, “ An Act for 
amending, explaining, and reducing into one Act 
of Parliament the Laws relating to .the Govern- 
ment of His Majesty’s Ships, Vessels, and Forces 
by Sea,” &c.’ ” 

Chief Justice Kerr, in his remarks on the above 
picas, made the following observations : — 

“ I consider the proviso in the letters-patent as 
a declaration of Ilis Majesty’s sense and under- 
standing of the 4th and 25th sections of the act 
22 Geo. 2. cap. 33. : — ‘And wherever crimes are 
committed on board one of His ships of war, the 
Admiralty jurisdiction shall extend to the spot 
where she lays, whether that place be fresh or salt 
water, whether within the local extent of Admiralty 
jurisdiction or not.’ Both this proviso, and the 
statutes referred to in it, show that it is a part of 
the national policy, to consider persons on board 
His Majesty’s ships as a distinct order ,of men in 
the state, and that they arc to be governed by 
their own code of laws, and subject to the juris- 
diction of their own marine courts. The prisoner 
must be discharged from this bar.” 

On the 24th September, 1777, Mr. R. Phillips, 
midshipman of the “ Hope,” tender, employed in 
the imprest service, fired at a fishing-vessel, and 
wounded one of the crew, who was removed to the 
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shore, where he died. An inquest was held on the 
deceased, and a verdict of wilful murder returned 
against Mr. Phillips ; the coroner thereupon issued 
a warrant for his apprehension. Sir Thomas Pye, 
the commander-in-chief at Plymouth, refused to 
allow this warrant to be served without receiving 
instructions to that effect from the Lords Commis- 
sioners of the Admiralty. Their lordships referred 
the case to their solicitor, who delivered the fol- 
lowing opinion : — 

“ It would be very difficult to maintain that the 
land coroner has no jurisdiction in this case ; and, 
as the Court of King’s Bench were unanimously 
of opinion, after solemn argument, in 1738, that an 
information should be granted against the eaptain 
of a man-of-war for interrupting the land coroner 
in the execution of a la'wful authority, though there 
was no imputation on the captain for acting other- 
wise than according to the best of his judgment, 
I cannot advise the detention of Phillips by the 
admiral. It may be objected, that the delivery of 
him to the civil power may ten^J to encroach on the 
Admiralty jurisdiction ; and I therefore think the 
best method to remove this obligation would be to 
apply for a writ of habeas corpus, in order to admit 
Phillips to bail, and, in all events, to have the trial 
before the judge of the Admiralty. If this method 
is taken, notice should be given to the coroner and 
to the deputy clerk of the peace : if it is not taken, 
I think that Phillips ought to be delivered to the 
civil power.” 
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In May, 1806, Captain Whitby, in HisaMajesty’s 
ship “ Leander,” when cruizing off New York, 
stood towards an American coasting vessel with 
the intention of boarding her. As soon as the 
“ Leander ” was observed in chase, the coaster 
hauled from her and escaped. In the course of 
the pursuit Captain Whitby fired at the vessel, 
and unfortunately wounded one of the crew, who 
shortly afterwards died in consequence. This event 
caused the greatest excitement throughout the 
United States. The President issued a proclama- 
tion, commanding all citizens to do their utmost 
to apprehend Captain Whitby, and deliver him to 
the civil authorities, to be tried according to law ; 
prohibited all supplies to His Majesty’s ships 
“ Leander,” “ Cambrian,” and “ Driver and fur- 
thermore ordered them to depart without delay 
from the harbours and waters of the United States. 
On this unfortunate case being reported, the Lords 
Commissioners of the Admiralty directed a court- 
martial to assemble and try Captain Whitby for 
the wilful murder of the man killed in the coasting 
vessel. Captain Whitby was tried accordingly, and 
fully acquitted. 



106 


CHAP. XIL 

OF PRINCIPALS AND ACCESSORIES IN GENERAL. 


Of Principals and Accessories in general. — Of Principals 
and Accessories in tlie Crimes noticed in the Articles of 
War, — Accessories in Murder, Unnatural Offences, and 
Rohherg. — Sections of the Act 7 Geo. 4. cap. 64. appli- 
cable thereto. 

There are crimes which admit of accessories, and 
those which do not. There can be no accessories 
in treason : it is the highest crime of which a citizen 
can be guilty, and all who are implicated in it are 
deemed as principals. Neither can there be acces- 
sories before the fact in manslaughter, which must 
be an unpremeditated offence. If a principal and 
an accessory be indicted for murder, and the prin- 
cipal be found guilty of manslaughter only, the 
accessory must be acquitted. Crimes below the 
degree of felony do not admit of accessories. All 
those who in felony would be accessories before the 
fact, in offences under the degree of felony, pro- 
vided such offences admit of participation, are prin- 
cipals, and must be indicted as such.* 


* 4 Black. Comm. 35. 
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The crimes noticed in the Articles of War may be 
classed under two heads, namely, Felonies,” and 
“ Misdemeanours.” Felony is defined to be an 
offence, a conviction of which at common law, or 
in virtue of any statute or statutes, occasions a 
forfeiture of lands or goods.* The offences specified 
in the 3rd, 4th, oth, 6th, 10th, 11th, 12th, 13th, 
14th, 15th, 17th, 19th, 20th, 22nd, 25th, 28th, 
29th, and 30th articles of war are of a felonious 
nature; — those in the 1st, 2nd, 7th, 8th, 9th, 
18th, 21 st, 23rd, 24th, 31st, 32nd and 33rd may 
be considered as misdemeanours ; — and those in 
the 16th, 26th and 27th include both felonies 
and misdemeanours. 

All persons, being in actual service and full pay, 
in the fleet or ships of war of Her Majesty, coun- 
selling, procuring, or commanding others to commit 
any of the offences mentioned in the 3rd article, 
relative to holding illegal correspondence with 
the enemy; — in the 4th, to not acquainting the 
superior officer with any letter or message from 
an enemy; — the 5th, to persons being found to 
be spies; — the 6th, to relieving an enemy, &c. ; 
— the 14th, to delaying or discouraging the ser- 
vice on any pretence; — the 19th, to mutinous 
assemblies; — the 22nd, to striking a superior 
officer ; — the 25th, to burning any magazine or 
vessel not belonging to the enemy (when such 
burning shall be a hindrance to the service) ; 


* 4 Black. Comm. 93. 
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— the 26tli, to wilfully stranding the ship; — the 
27th, to persons forsaking their stations ; and the 
30th, to robbery (where the articles stolen are 
public stores), would be liable to be tried for a 
breach of the 22 nd article, which provides that “If 
any person in the fleet shall conceal any traitorous 
or mutinous practice or design, being convicted 
thereof by the sentence of a court-martial, he shall 
sufier death, or such other punishment as a court- 
martial shall think fit ; and if any person in or be- 
longing to the fleet shall conceal any traitorous or 
mutinous words spoken by any to the prejudice of 
His Majesty or government, or any words, practice, 
or design tending to the hindrance of the service, 
and shall not forthwith reveal the same to the com- 
raanding-oflicer, or being present at any mutiny or 
sedition shall not use his utmost endeavours to 
suppress the same, he shall be punished as a court- 
martial shall think he deserves.” 

The 16th article provides for the trial and 
punishment of those who entice others to desert, 
and of those who receive and entertain deserters ; 
and the 31st article of those who shall command, 
counsel, or procure any other person to make or 
sign a false muster, or muster-book, or aid or 
abet any other person in the making or signing 
thereof. 

It is only to murder, buggery or sodomy, and 
robbery (where the articles stolen are not public 
stores) that our attention remains to be directed ; 
and we conceive that the three following sections 
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of the act 7 Geo. 4. cap. 64. are a sufficient 
authority to authorise courts-martial to proceed to 
the trial and punishment of accessories to these 
crimes. 

Sect. 9. “ Be it enacted, that if any person shall 
counsel, procure, or command any other person to 
commit any felony, whether the same be a felony 
at common law, or by virtue of any statute or 
statutes made or to be made, the person so coun- 
selling, procuring, or commanding shall be deemed 
guilty of felony, and may be indicted and convicted, 
either as an accessory before the fact to the prin- 
cipal felony, together with the principal felon, or 
after the conviction of the principal felon, or 
may be indicted and convicted of a substantive 
felony, whether the principal felon shall or shall 
not have been previously convicted, or shall or 
shall not be amenable to justice, and may be 
punished in the same manner as any accessory 
before the fact to the same felony, if convicted 
as an accessory, may be punished ; and the offence 
of the person so counselling^ procuring, or com- 
manding, howsoever indicted, may he inquired of, 
tidied, determined, and punished by any court which 
shall have jurisdiction to try the principal felon, in 
the same manner as if such oflFence had been com- 
mitted at the same place as the principal felony, 
although such offence may have been committed 
either on the high seas, or at any place on J^md, 
whether within His Majesty’s dominions or without ; 
and that in case the principal felony shall have been 
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committed within the body of any county, and the 
offence of counselling, procuring, or commanding 
shall have been committed within the body of any 
other county, the last mentioned offence may be 
inquired of, tried, determined, and punished in 
either of such counties ; Provided always that no 
person who shall be once duly tried for any such 
offence, whether as an accessory before the fact, or 
as for a substantive felony, shall be liable to be 
again indicted or tried for the same offence.” 

Sect. 10. “Be it enacted that if any person 
shall become an accessory after the fact to any 
felony at common law, or by virtue of any statute 
or statutes made or to be made, the offence of such 
person may he inquired of tried, determined, and 
punished by any court 'which shall have jurisdiction to 
try the principal felon, in the same manner as if the 
act by reason whereof such person shall have be- 
come an accessory had been committed at the same 
place as the principal felony, although such act 
may have been committed cither on the high seas 
or at any place on land, whether within His 
Majesty’s dominion or ivithout ; and that in case 
the principal felony shall have been committed 
within the body of any county,” &c. 

Sect. 11. “And in order that all accessories 
may be convicted and punished in cases where the 
principal felon is not attainted, be it enacted. That 
if ajiy principal offender shall be in anywise con- 
victed of any felony, it shall be lawful to proceed 
against any accessory, cither before or after the 
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fact, in the same manner as if such principal felon 
had been attainted thereof, notwithstanding such 
principal felon shall die, or be admitted to the 
benefit of clergy, or pardoned, or otherwise deli- 
vered before attainder ; and every such accessory 
shall suffer the same punishment, if he or she be 
in anywise convicted, as he or she should have 
suffered if the principal had been attainted.'* 
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CHAP. XI [L 

PRINCIPALS IN THE FIRST DEGREE. 

Principals in the First Degree^ — Principals in the Second 
Degree, — Accessories li^fore the Fact, — Accessories after 
the Fact — Offences of Principal and Accessory different 
in consideration of Law, — An Acquittal as Principal no 
Bar to an Indictment as Accessory ^ 

The general definition of a principal in the first 
degree is one who is the actor or actual perpetrator 
of the fact. (1 Ilale^ 233. 615.) But it is not ne- 
cessary that he should be actually present when the 
offence is consummated ; for if one lay poison pur- 
posely for another who takes it, and is killed, he 
who laid the poison, though absent when it was 
taken, is a principal in the first degree. ( Vam^s 
case, 4 Co. 446. Fost., 34^ ; P. v. Henley, 4 C. & P. 
269. So, it is not necessary that the act should 
be perpetrated with his own hands ; for if an 
offence be committed through the medium of an 
innocent agent, the employer, though absent when 
the act is done, is answerable as a principal in 
the first degree, (See R, v. Giles, 1 Mood. C. 
C. 166.; Reg. v. Michael, 2 Mood. C. C. 120., 
9 C. & P. 356.) But if the agent be aware of 
the consequences of his act, he is a principal in 
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the first degree, and the employer, if he be absent 
when the fact is committed, is an accessory before 
the fact.” * 

PRINCIPALS IN THE SECOND DEGREE. 

“ Principals in the second degree are those who 
are present, aiding and abetting at the commission 
of the fact. 

“ Presence in this sense is cither actual or con- 
structive. It is not necessarj' that the party should 
be actually present, an ear or eye-witness of the 
transaction : he is, in construction of law, present 
aiding and abetting, if, with the intention of giving 
assistance, he be near enough to afford it, should 
the occasion arise. But he must be sufficiently 
near to give assistance, and the mere circumstance 
of a party going towards a place where a felony is 
to be committed, in order to assist in carrying off 
the property, and assisting in carrying it off, will 
not make him a principal in the second degree, 
unless, at tlie time of the felonious taking, he were 
within such a distance as to be able to assist in it. 
And although an act be committed in pursuance of 
a previous concerted plan between the parties, those 
who are not present, or so near as to be able to 
afford aid and assistance at the time when the of- 
fence is committed, are not principals, but acces- 
sories before the fact. So, if one of them have been 
apprehended before the commission of the offence 
by the other, he can be convicted only as an ac- 

• 4^rchbold, 3, 4. 
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cessoiy before the fact. {Heg. v. Johnson, I C. & 
Mar. 218.) But presence during the whole of the 
transaction is not necessary ; for instance, if several 
combine to forge an instrument, and each executes 
by himself a distinct part of the forgery, and they 
are not together Avhen the instrument is completed, 
they are, nevertheless, all guilty as principals.” * 

“ There must also be a participation in the act ; 
for although a man be present whilst a felony is 
committed, if he take no part in it, and do not 
act in concert with those who commit it, he will 
not be a principal in the second degree, merely 
because he did not endeavour to prevent the felony 
or apprehend the felon.” (1 Hale, 439. ; Fost. 350.) 
“ It is not necessary, however, to prove that the 
party actually aided in the commission of the of- 
fence ; if he watched for his companions in order 
to prevent surprise, or remained at a convenient 
distance in order to favour their escape, if neces- 
sary, or was in such a situation as to be able rea- 
dily to come to their assistance, the knowledge of 
which was calculated to give additional confidence 
to his companions, in contemplation of law he was 
present aiding and abetting. So, a participation, 
the result of a concerted design to commit a spe- 
cific offence, is sufficient to constitute a principal 
in the second degree.” “ If one encourage another 
to commit suicide, and be present abetting him 
while he does so, such person is guilty of murder 
as a principal ; and if two persons encourage each 

• Archbold, 4. 
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other to self-murder, and one kills himself, but the 
other fails in the attempt, the latter is a principal in 
the murder of the other. (R. v. Dyson, R. & R. 523. ) 
So likewise if several persons combine for an un- 
lawful purpose, or for a purpose to be carried into 
effect by unlawful means, particularly if it be to be 
carried into effect, notwithstanding any opposition 
that may be offered against it, and one of them, in 
the prosecution of it, kill a man, it is murder in all 
who arc present, whether they actually aid or abet, 
or not, provided the death were caused by the act of 
some one of the party in the course of his endea- 
vours to eflect the common object of the assembly. 
But the act must be the result of the confederacy; 
for, if several are out for the purpose of committing 
a felony, and, upon alarm and pursuit, run different 
ways, and one of them kill a pursuer to avoid being 
taken, the others are not to be considered as prin- 
cipals in that offence.” (11. v. WIdic, R. & R. 95).)* 
“ A. mere participation in the act, without a 
felonious participation in the design, will not be 
sufficient.” (I East, P. C. 258.; Tt. v. Plummer, Kel. 
109.) “ Thus, if a master assault anotlfcr with ma- 

lice prepense, and the servant, ignorant of his mas- 
ter’s felonious design, take part with him and kill 
the other, it is manslaughter in the servant, and 
murder in the master.” f 

“ In the case of murder by duelling, in strictness 
both of the seconds are principals in the second 
degree ; yet Lord Hale considers that as far as 

' Archbold, 5. t B>id. G. 
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relates to the second of the party killed, the rule of 
law in this respect has been too far strained ; and 
he seems to doubt whether such second should be 
deemed a principal in the second degree.” (1 Ifale, 
422. 452.) “ The seconds in a duel being partici- 

pators ill an unlawful act would both be guilty of 
murder if death were to ensue, and so the law was 
laid down in Reg. v. Yotmg, 8 C. & P. 045, and in 
Reg. V. Cuddy, 1 C. & K. 210. If the principal 
were insane at tlie commission of the act, no person 
can be convicted as an aider or abetter in his act. 
(^lieg. V. Tyler, 8 C. & P. 610.) But where an in- 
sane person collected together a number of persons 
who armed themselves with a common purpose of 
resisting the lawful authorities, and in their pre- 
sence he shot a jicace officer who came to apjire- 
hend him under a warrant, it Avas held that they 
were guilty of murder as princijials in the first de- 
gree ; and that no apprehension of personal danger 
to themselves from him furnished any excuse to 
them for assisting in his illegal acts. If indicted 
as aiders and abetters, an indictment charging that 
A. gave mortal bloAV, and that B., C., and 1). 
Avere present aiding and abetting will be sustained 
by evidence that B. gave the bloAV, and that A., C., 
and D. were present aiding and abetting ; and even 
if it appear that the act Avas committed by a person 
not named in the indictment, the aiders and abetters 
may neAxrtheless be convicted. R. v. Borthwick, 
Doug. 207. ; 1 East, P. C. 350.* 


* Archbold, 6, 7. 
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ACCESSORIES BEFORE THE FACT. 

“ An accessory before the fact is he who being 
absent at the time of the felony committed, doth 
yet procure, counsel, command, or abet another 
to commit a felony.” (1 Hale, G15i) 

“ The 2 )rocurement may be j^ersonal or through 
the intervention of a third person.” (Fast. 125.) 
“ The bare concealment of .a felony to be committed 
will not make the party concealing it an accessory 
before the fact. (2 TIaicIc. c. 29. s. 23.) Nor will 
a tacit acquiescence, or words which amount to a 
bare 2 ^<^i‘f'^ission, be sufficient to constitute this 
offence. (1 IJah, OK!.) The procurement must 
be continuing, for, if the j^rocurer of a felony repent, 
and before the felony is committed actually coun- 
termand his order, and the jn'incipal notwithstanding 
commit the felony, the original contriver will not 
be an accessory. (1 Hale, 618.) So, if the acces- 
sory order or advise one crime, and the iwincipal 
intentionally commit another ; as, for instance, to 
commit a crime against A., and instead of doing so 
he commit the same crime against B., the accessory 
will not be answerable. (1 Hale, 617.) But if 
the principal commit the same offence against B. 
by mistake, instead of A., it seems it would be 
otherwise.” “ The accessory is liable for all that 
ensues upon the unlawful act commanded ; as, for 
instance, if A. command B. to beat C., and he beat 
him so that he dies, A. is accessory to the murder. 
So, if the offence commanded be effected, although 
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by different means to those commanded ; as, for 
instance, if J. W. hire J. S. to poison A., and, 
instead of poisoning him, he shoot him, J. W. is 
nevertheless liable as an accessory.” {^Fost. 369, 
370.) “ If a man be indicted as accessory in 

the same felony to several persons, and be found 
accessory to one, it is a good verdict, and judgment 
may be passed upon him.” * (1 ITale, 624.) 

ACCESSOMES AFTER THE FACT. 

“ An accessory after the fact is one who knowing 
a felony to have been committed by another, re- 
ceives, relieves, comforts, or assists the felon. (1 
Hale, 618.) Any assistance given to one known 
to be a felon in order to hinder his a])prehension, 
trial, or punishment, is sufficient to make a man 
an accessory after the fact.” (1 Hale, 619.) 
“ liut merely suffering the principal to escape will 
not make the party an accessory after the fact ; for 
it amounts at most but to a mere omission.” (1 
Hale, 619.) “So if a person speak or write in 
order to obtain a felons pardon or deliverance, or 
advise his friends to write to the witnesses not to 
appear against him at his trial, and they write 
accordingly (1 Hale, 620.) ; or even if he himself 
agree for money not to give evidence against the 
felon ; or know of the felony and do not discover 
it (1 Hale, 317. 618.); none of these acts would 
be sufficient to make the party an accessory after 


Archbold, 9. 
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the fact. lie must be proved to have done some 
act to assist the felon personally. But if he employ 
another person to do so, he will be equally guilty 
as if he harboured or relieved him himself.”* “ If 
two persons are indicted as principals, and one is 
proved to be only accessory, he must be discharged 
on this indictment, for, in consideration of law, their 
offences are quite different. And one indicted as 
accessory before tlie fact cannot be convicted upon 
evidence proving him to have been (principal in the 
second degree) present aiding and abetting at the 
fact.”f “ An acquittal on an indictment for having 
been present aiding and abetting in a felony is no 
bar to an indictment charging the party as accessory 
before the fact, because the offences described in 
the two indictments arc distinct in their nature.” J 


* Archbold, 9. f 1 Fhillips, 502. .t 2 Phillips, 26. 
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CHAP. :xiv. 

OF FLEAS, ETC. 

Pleas to be jdeaded immediately the Court is sworn, — Plea 
to the Jurisdiction — in Abatement ; on the Ground of 
former Acquittal, or former Conniction . — Case of William 
Maxwell, Boatswain of II. M. S. “ Tweed.” — Pardon 
— having been already punished for the Offence. 

When a prisoner at a court-martial has any special 
matter to jileacl in abatement, or in bar of ti'ial, he 
should plead it immediately the court is sworn. 
The pleas of which a prisoner may take advantage 
in the courts of common law are equally valid at 
courts-martial. 

Plea to the jimsdiction. — When the Court hath 
no cognizance of the offence, the prisoner may plead 
to the jurisdiction * ; for instance, if a man were 
charged before a court-m.artial with robbery, in Her 
Majesty’s dominions on shore, the offence would 
not be within the jurisdiction of such court : or 
when the court is not properly constituted accord- 
ing to the provisions of the Act 22 Geo. 2. cap. 33. ; 
or when at the time the offence was alleged to have 
been committed, the prisoner was not in actual 
service and full pay in the fleet or ships of war of 
Her Majesty, &c. 


• Archbold, 80 . 
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Plea in abatement. — When the charge assigns to 
the prisoner a wrong name. This plea would be 
of little avail, for by the stat. 7 Geo. 4. c. 64. s. 19. 
it is enacted, that no indictment or information 
shall be abated by reason of any dilatory plea of 
misnomer, or of want of addition, or of wrong 
condition, of the party offering such plea; but, in 
such case, the Court shall forthwith cause the in- 
dictment or information to be amended according 
to the truth, and call upon tlie party to plead 
thereto, and proceed as if no such dilatory plea had 
been pleaded. 

If the prisoner be indicted in the name which he 
bears on the ship’s books, and by wliich he is always 
called and known in the ship, it is sufficient. To 
obviate any difficulty on this point, Ave Avould 
recommend, that in one of the muster books (the 
complete book, for instance), the Christian and sur- 
name of every officer and man should be written 
in full, and not abbreviated as is frequently the 
practice. 

On cither of the above pleas, if considered to be 
well founded, it would be the duty of the Court to 
represent the same to the officer who ordered the 
court-martial to assemble, so that such corrections 
might be made in the charges, &c., as would meet 
the necessities of the case. 

Former acquittal . — “When a man is indicted 
for an offence and acquitted, he cannot afterwards 
be indicted for the same offence, provided the first 
indictment Avere such that he could have been law- 
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fully convicted on it ; and if he be thus indicted a 
second time he may plead ‘ autrefois acquit,' and 
it will be a good bar to the indictment.”* Thus an 
acquittal on the ground that the offence charged 
was committed prior to the date mentioned in the 
indictment (which would be an erroneous ac- 
quittal f), may be pleaded as a bar to an indict- 
ment for the same offence, charging it on the right 
day. At common law, if a man be indicted for any 
offence, which in the indictment is charged to have 
been committed on a certain day, he may well be 
convicted upon that indictment, though the evi- 
dence should prove it to hav(i been committed on a 
different day, the day in an indictment not being 
material, provided the offence be pi’ovcd to have been 
committed before the date specified therein ; and 
therefore if, by any misap2)rehension of the Judge or 
the jury, he was acquitted by reason of that variance, 
he might plead his acquittal to any other indict- 
ment for the same offence, although such other in- 
dictment charged the offence to have been committed 
on the right day ; and the principle of law which 
will not suffer a man’s life to be in danger twice 
for the same offence would entitle him to his ac- 
quittal again. Greater strietness, we imagine, 
cannot be required in a charge before a court- 
martial than in an indictment at common law. 

There are some exceptions to the above rule, as, 
for instance, in charges founded on letters written 
by the prisoner, if such letters do not correspond 

* Arclibold, 87. f Appendix, No. XV. 
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•with the dates specified in the charge, the variance 
would entitle the prisoner to an acquittal. So, also, 
where time is of the essence of the ofience. And 
where the time stated must, to substantiate the 
charges, necessarily be proved, it is imperative that 
it should be correctly stated. 

“ An acquittal upon an indictment for murder 
may be pleaded in bar of another indictment for 
manslaughter, because the defendant might be con- 
victed of manslaughter on the first indictment.” 
“ So an acquittal upon an indictment for man- 
slaughter is, it seems, a bar to an indictment for 
murder.”* Hut an acquittal upon an indictment 
before an incompetent court is, in strictness of law, 
no bar to a subsequent trial before a competent 
court. An acquittal as accessory is no bar to an 
indictment as principal; neither can an acquittal 
as principal be pleaded to a subsequent indictment 
as accessory. 

Former conviction. — Since the passing of the 
Act 7 & 8 Geo. 4. cap. 28., attainder is no bar, 
unless for the same ollence as that charged in the 
indictment f, and even then, -if the trial had taken 
place before a couyt not properly constituted, it 
would, provided no part of the sentence had been 
carried into execution, be no bar to a new trial 
before a competent court. In May, 1828, William 
Maxwell, boatswain of the “ Tweed,” was tried by 
court-martial on board His Majesty’s ship Maid- 
stone, in Simon’s Bay, Cape of Good Hope, and 
• Archbold, 87. t IW**- 93. 
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sentenced to suffer death for a breach of the twenty- 
ninth article of war. Tliree commanders sat as 
members on tliis court-martial ; consequently their 
proceedings were illegal, and the sentence void. 
The Crown lawyers were requested to state their 
opinion whether Maxwell could be legally brought 
to trial before a competent tribunal ? — and 
whether, in the event of one or more of the same 
officers who composed the former court sitting 
again as members on the new court-martial, any 
legal objection on that account can arise to the 
proceedings ? 

Opinion. 

“ Wc think the party accused not liaving been 
tried before a tribunal legally constituted, may be 
brought to trial before a competent tribunal ; and 
we see no objection to the same officers who con- 
stituted the fonner court sitting again on the trial 
of the party accused, for this is not tlic case of re- 
hearing the charge, but a case in which there has 
been no trial at all, the Court having been illegally 
constituted. 

“ CnAELES Wetherell. 

“ a. C. Tindal.” 

Maxwell was accordingly tried, and the Court 
sentenced him to suffer death. 

Pardon “ A pardon may be pleaded in bar to 

the indictment ; or after verdict, in arrest of judg- 
ment, or after judgment, in bar of execution.”* 

• Archbold, 93. 
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“ A pardon may be pleaded in bar, as at once de- 
stroying the end and purpose of the indictment, by 
remitting that punishment which the prosecution 
is calculated to inflict.”* 

The thirty-sixth article of war directs that all 
crimes, not capital, and not mentioned in the Act 
of the 2 2 lid Geo. 2. caj"). 33., shall be punished ac- 
cording to the laws and customs in such cases used 
at sea. If the commanding officer of a ship should 
punish a man for any capital offence, it would bo 
an illegal punishment, and in strictness of law no 
bar to the trial of the offender by a competent 
tribunal. But whatever may be the strict law of 
the case, the fact of a man being twice punished 
for the same offence is so repugnant to our ideas 
of justice, that we very much doubt whether, ex- 
cept on the most urgent occasions, any officer 
would order a man to be tried by a court-martial 
on charges embracing crimes for which his com- 
mander had already inflicted summary punishment 
upon him. 


* 4 Black. Comm. 3ii7. 
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CHAP. XV. 

INSANE DELUSIONS AND DRUNKENNESS. 

Law relating to Crimes committed by Persons afflicted with 
insane Delusions. — Drunkenness no Excuse. — Prisoner 
becoming mad before Trial; or during Trial; or after 
Trial, before Execution. 

On a discussion in the House of Lords in the case 
of Reg. XI. M‘Naughten, their lordshi[)S directed 
that the following questions should be submitted to 
the Judges, in relation to the law respecting al- 
leged crimes committed by persons afflicted with 
insane delusion : — 

“ First. What is the law respecting alleged crimes 
committed by persons afflicted with insane delusion 
in respect of one or more particular subjects or 
persons ; as, for instance, where, at the time of the 
commission of the alleged crime, the accused kneAV 
he was acting contrary to law, but did the act 
complained of with a view, under the influence of 
insane delusion, of redressing or revenging some 
supposed grievance or injury, or of producing some 
public benefit ? 

“ Second. What arc the proper questions to be 
submitted to the jury, when a person alleged to be 
inflicted with insane delusion, respecting one or 
more particular subjects or persons, is charged 
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with the commission of a crime (murder, for ex* 
ample), and insanity is set up as a defence ? 

“ Third. In what terms ought the question to be 
left to the jury, as to the prisoner’s state of mind at 
the time when the act Avas committed ? 

“ fourth. If a person, under an insane delusion 
as to the existing facts commits an otfence in con- 
sequence thereof, is he thereby excused ? 

“ Fifth. Can a medical man, conversant Avith the 
disease of insanity, Avho never saAV the prisoner 
previously to the trial, but Avho Avas present during 
the Avhole trial, and the examination of all the Avit- 
ncsscs, be asked his opinion as to the state of the 
prisoner’s mind at the time of the commission of 
the alleged crime, or his opinion whether the pri- 
soner Avas conscious, at tlic time of doing the act, 
that he Avas acting contrary to law, or whether 
he was hiboui’ing under and what delusion at the 
time ? ” 

To those questions, the judges replied as fol- 
loAvs : — 

First (Question. “ Assuming that your lordships’ 
inquiries arc confined to those persons Avho labour 
under such partial delusions only, and arc not in 
other respects insane, Ave arc of opinion that, not- 
Avithstanding the party did the act complained of 
Avith a vicAV, under the influence of insane delusion, 
of redressing or revenging some supposed grievance 
or injury, or of producing some public benefit, he is 
nevertheless punishable, according to the nature of 
the crime committed, if he knew, at the time of 
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committing such crime, that he Avas acting con- 
trary to law, by which expression we understand 
your lordships to mean the law of the land. 

Second and third Questions. “ That the jury 
ought to be told in all cases that every man is sup- 
posed to be sane, and to possess a sufficient degree 
of reason to be responsible for his crimes, until the 
contrary be proved to their satisfaction ; and that, 
to establish a defence on the ground of insanity, it 
must be clearly proved that, at the time of the 
committing of the act, the party accused Avas 
labouring under such a defect of reason, from dis- 
ease of the mind, as not to knoAv the nature and 
quality of the aet he Avas doing, or, if he did knoAV 
it, that he did not know he Avas doing what Avas 
Avi’ong. The mode of putting the latter part of 
the question to the jury on these occasions, has 
generally been, Avhether the accused, at the time of 
doing the act, kneAV the difference betAveen I’ight 
and Avrong, Avhich mode, though rarely, if ever, 
leading to any mistake Avith the jury, is not, as avc 
conceive, so accurate Avheu put generally, and in 
the abstract, as when put to the party’s knoAvledge 
of right and Avrong, in respect to the very act with 
which he is charged. If the question were to be 
put as to the knowledge of the accused, solely and 
exclusively Avith reference to the law of the land, it 
might tend to confound the jury, by inducing them 
to believe that an actual knoAvledgc of the laAV of 
the land was essential, in order to lead to a con- 
viction ; whereas the law is administered upon the 
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principle that every one must be taken conclu- 
sively to know it, without proof that he does know 
it. If the accused Avas conscious that the act was 
one Avhich he ought not to do, and if that act was 
at the same time contrary to the law of the land, 
he is punishable; and the usual course, therefore, 
has been to leave the question to the jury, whether 
the party accused had a sufficient degree of reason 
to knoAv that he Avas doing an act that was Avrong ; 
and this course, Ave think, is correct, accompanied 
Avith such observations and explanations as the 
circumstances of each particular case may require. 

Fourth Quefstion. “ The ansAver to this question 
must of eoursc depend on the nature of the delu- 
sion ; but making the same assumption as we did 
before, that ho labours under such j)artial delusion 
only, and is not in other respects insane, we think 
he must be considered in the same situation as to 
responsibility, as if the facts with respect to Avhich 
the delusion exists AA'ere real. For example, if, 
under the influence of his delusion, he supposes 
another man to be in the act of attempting to take 
uAvay his life and he kills that man, as he supposes, 
in self-defence, he Avould be exempt from punish- 
ment. If his delusion Avas that the deceased had 
inflicted a serious injury to his character and for- 
tune, and he killed him in revenge for such sup- 
posed injury, he would be liable to punishment. 

Fifth Question. “ We think the medical man, 
under the circumstances supposed, cannot in strict- 
ness be asked his opinion in the terms above stated, 

K 
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because each of those questions involves the deter- 
mination of the truth of the facts deposed to, which 
it is for the jury to decide ; and the questions are 
not mere questions upon a matter of sciepce, in 
which case such evidence is admissible. But when 
the facts arc admitted or not disputed, and the ques- 
tion becomes substantially one of science only, it 
may be convenient to allow the question to be put 
in that general form, though the same cannot be 
insisted on as a matter of right.” 

Drunkenness is no excuse for the perpetration 
of any crime ; on the contrary, it would rather be 
looked upon as an aggravation. But in some in- 
stances it is adduced, to show that the act with 
which the prisoner stands charged was impre- 
meditated. No deso’iption of madness, voluntarily 
contracted, will absolve a man from the punishment 
due to the crime he may commit whilst under the 
influence of such madness. But if the madness 
becomes habitual and confirmed, it would be other- 
wise. For instance, if a man, while in a state of 
frenzy from drunkenness, kill another, he must be 
held responsible for the act; but if he kill him 
while labouring under confirmed madness, caused 
by a riotous and debauched mode of living, he will 
not be amenable to punishment. To ascertain the 
degree of responsibility that attaches to the crimi- 
nal acts of a person, the points that require to be 
investigated arc, whether, at the time of the com- 
mission of the offence charged, he was in a state of 
mind to distinguish evil from good, and to know 
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that what he was doing was contrary to the laAvs of 
God and man. If ho had sufficient reason to ob- 
serve these distinctions, and possessed the know- 
ledge referred to, he inuft be held answerable for 
the consequences of those acts ; these are questions 
which the court-martial must decide. 

“ If a man in his sound memory commits a 
capital pffeuce, and, before arraignment for it, he 
becomes mad, he ought not to be arraigned for it ; 
because he is not able to plead to it with that ad- 
vice and caution that he ought. And if, after he 
has pleaded, the prisoner becomes mad, he shall not 
be tried ; for how can he make his defence ? If, 
after he be tried and found guilty, he loses his 
senses before judgment, judgment shall not be 
pronounced ; and if, after judgment, he becomes of 
nonsane mcmoiy, execution shall be stayed ; ‘ for 
peradventure,’ says the humanity of the English 
law, ‘ had the prisoner been of sound memory, he 
might have alleged something in stay of judgment 
or execution.’ ” * 


* 4 Black. Comm., 24, 
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CHAR XVL 

APPOINTMENT AND DUTIES OF THE OFFICIATING 
JUDGE-ADVOCATE. 

Appointment and Duties of Officiating Judge- Advocate, — 
Opinion of Judge Tiatliurst thereon, — Duig when con^ 
ducting a Prosecution, — May give his Opinion on all 
Matters of legal Doubt, — Not to allow Copies of the 
Sentence to he taken. 

In the absence of the Judge-Advocate and his de- 
puty, the Court is authorised to appoint some per- 
son to officiate in that capacity. When the com- 
mander-in- chief has no objection, liis secretaiy is 
generally selected for this duty. It would certainly 
be better, if the appointment of the officiating 
Judge- Advocate were vested in the officer who 
orders the court-martial to assemble, such appoint- 
ment to be subject to the subsequent approval 
of the Court. This would remove the anomaly 
which at present exists in the fact of his being re- 
quired to perform several duties connected with 
that office, before he is furnished with a warrant 
for so doing, besides which, the commander-iri-chief, 
or officer, ordering a court-martial, being deeply 
interested in the legality of the proceedings, it ap- 
pears but right, as he cannot be there himself to 
advise the Court, that he should be allowed to 
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appoint a person in whose ability and discretion he 
has confidence. It is not only necessary that the 
Judge- Advocate should possess an intimate know- 
ledge of the rules and regulations of the naval ser- 
vice, but that he should understand the ordinary 
forms observed in criminal trials *, the observance 
of which at courts-martial would, in many cases, 
have prevented the strictures that have from time 
to time been passed upon the proceedings of these 
tribunals. 

The duties of a Naval Judge- Advocate arc, — 

1. To give at least twenty-four hours’ notice to 
the prisoner of a court-martial being ordered to 
assemble for his trial ; at the same time to supply 
him with a copy of the charges on which he is to 
be tried, and a list of witnesses intended to be 
called to support those charges ; also to call upon 
him for the names of the persons whom he intends 
to examine in his defence.f 

2. To give notice to the prosecutor of a court- 
martial being ordered to assemble. 

3. To summon the witnesses required for the 
prosecution and defence, 

4. To advise the Court on the proper forms to 

* The autlior begs leave to call the attention of his brother 
officers and others to “Archbold’s Pleading and Evidence in 
Criminal Cases,” a work without a careful study of which no 
one should take upon himself the responsible duties of a Judge- 
Advocate at Courts-Martial held on foreign stations. 

t The President, prior to the Court being sworn, should 
ascertain that the Judge- Advocate has complied with these 
regulations. 
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be observed ; and to give his opinion on all matters 
of legal doubt Avhicli may arise in the course of the 
trial. 

5. To administer the prescribed oaths to the 
members of the Court and the witnesses. 

fi. To take minutes of the proceedings of the 
Court. 

7. To put questions to the witnesses tending to 
lead the Court to a knoAvlcdgc of the facts of the 
matter in issue. 

8. To conduct prosecutions instituted on the 
part of the Crown, or Avhen no prosecutor is 
present. 

9. To collect the votes of the members, and draw 
up the sentence under the direction of the Court. 

10. To prepare a fair copy of the minutes of 
proceedings, and transmit the same to the Ad- 
miralty. 

The folloAving questions Avere submitted to Judge 
Bathurst, relating to the duties of a Naval Judge- 
Ad\'ocatc ; — 

Question 1. “ What is properly the office of a 
Judge- Advocate? The Act 22 Geo. 2. says, he is 
to SAA-ear the Court and the evidence; and the 
general printed instructions, under the head of 
Courts-Martial, direct him to take minutes of the 
proceedings of the Court, to advise them of the 
proper forms, and to deliver his opinion on any 
doubts or difficulties that may arise in the course 
of the trial. But I should be glad to know whether 
he is prosecutor for the Crown ; and if so, Avhether 
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he can with propriety advise the prisoner, and 
assist him in his defence ?” 

Question 2. “ By the Act of Parliament of the 
22 Geo. 2., a court-martial is authorised, in the 
absence of the Judge- Advocate of the fleet and his 
deputy, to appoint a person to execute the office of 
Judge- Advocate ; but as it cannot properly become 
a court-martial till the members arc sworn by a 
Judge- Advocate, how and when is such a person to 
be appointed ? 

“ It appears highly reasonable that he should be 
appointed some time before the Court assembles, as 
there ought to be some time to give the prisoner 
notice of his trial to summon the evidence, &c., 
which ai’c supposed to be part of the Judge- 
Advocate’s duty. Has not the president, therefore, 
authority, as soon as he receives an order to as- 
semble a court-martial, to grant a warrant to some 
person to execute the office ? If not objected to by 
the majority of the members, he will of course 
become the officiating Judge- Advocate, agreeably 
to the Act. And can it be a legal court-martial 
if the person officiating as Judge- Advocate be ap- 
pointed by warrant from the commander-in-chief 
of the squadron instead of the president ?” 

Judge Bathurst answered the above questions as 
follows : — 

Answer to Question 1. “ The answer to these 
queries suppose tbe fact contained in them to be 
accurately stated, as well as the clauses of the dif= 
ferent Acts of Pai'liament which are alluded to. 
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“ The duty of a Judge- Advocate can only be col- 
lected from the statutes which relate to naval 
courts-martial, and the constant practice since ^le 
first of these, which is supposed to be the 13th of 
Ohas. 2. It is undoubtedly his duty that the proofs 
on the part of the Crown and the prisoner should 
be properly laid before the Court ; and where the 
point is doubtful, he should incline on the part of 
the prisoner.” 

Amwer to Question 2. “I think that the court- 
martial, as soon as it is assembled, may appoint a 
Judge- Advocate ; and as the Act says it must be 
done by the Court, a majority should concur in the 
appointment. It might not bo improper, however, 
to have this further explained by a new Act.” 

When the Judge -Advocate conducts a prosecu- 
tion on the part of the Crown, or when no pro- 
secutor is present, it is his duty to collect the 
evidences, and obtain from them a due knowledge 
of the facts of the case, so as to enable him to bring 
the same befoi'e the Court in a clear and legal 
shape. Having done this to the best of his ability, 
it is incumbent upon him, both in a legal and 
moral point of view, to see that every extenuating 
circumstance that can be adduced by the prisoner 
is also properly brought to the notice of the Court.* 
There can — at least there ought to be — no vin- 
dictive feeling mixed up with these prosecutions ; 
they are supposed to be instituted solely with a 
view of maintaining the honour and interests of 
* Queen’s Begulations, chap. vii. art. 9., page 79. 
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the public service : the end sought after is justice, 
— justice to the Crown and to the accused; the 
efforts of the Judge- Advocate should therefore be 
directed to furnishing every particvlar bearing on 
the matter in issue, so that the Court may be 
enabled to return a verdict founded on right to 
all the parties concerned. In his position as pro- 
secutor, he must be considered as assistant to the 
Court, or in the ancient character of assessor to the 
Court, though not as separate from, or independent 
of, the Court, in the now absolute character in 
which the term pi’osecutor is sometimes understood. 
The Court is competent to call and interrogate 
such witnesses as they may think fit, on any point 
during the prosecution or defence, although the 
Judge- Advocate may not choose to examine them. 
The duty of the Judge- Advocate, in the manage- 
ment of the prosecution, cannot affect the authority 
of the Court in this respect. 

The Judge-Advocate is authorised to give his 
opinion on all matters of legal doubt which may 
arise in the course of the trial; but he should be 
careful not to bias the votes of the members by 
expressing himself satisfied of the guilt or inno- 
cence of the prisoner. He may, if called upon to 
do so, say that such and such evidence is, in a legal 
point of view, sufficient, or not sufficient, to warrant 
a conviction ; but the issue lies with the Court ; 
to attempt to lead them to any particular verdict 
would evidently be an injustice to the parties con- 
cerned in the trial. 
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No person should be furnished, on any account 
whatever, with a copy of the sentence, or any part 
of the minutes of proceedings ; applications to this 
etfcct could only be entertained at the Admiralty. 
But if certificates as to character be placed before 
the Court, the party producing them may be al- 
lowed to have the original documents returned to 
him on furnishing copies to be attested by the 
president. 
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ON THE SENTENCE AND PUNISHMENT. 

Mode of Proceeding when all the Evidence has been heard, 
— Cases in which the Court have no discretionary Power as 
to Punishment, — Commissioned Officers cannot he reduced 
to a lower Ranh. — Case of Lieutenant Franklin , R. M, 
— When the Charges are proved. Prisoner cannot he ac-^ 
(patted. — Officers dismissed cannot receive Ihdf-Pay by 
Direction of the Court, — Sentence to express of ivhat the 
Party accused has been found guilty. — Court to be con^ 
fined, to the Investigation of the Subject Matter of the 
Charge^ and to that only. — Court-Martial has no Power 
to dispose of the Bodies of Criminals after Execution, — 
The Punishments awarded must be in conformity with the 
Usage of the Service. — Court-Martial cannot legally 
sentence a Prisoner to he imprisoned " and kept to hard 
Labour,” or to be kept in solitary Confinement,” or 
to be transported.” — Persons sentenced to Imprisonment 
to be confined in the Gaol of the County where the Court- 
Martial is held. — Court to state the Grounds whereon 
they recommend a Prisoner to Mercy. — In Sentence of 
Death, the Article of JVar on which the Judgment is 
founded to be stated, — Minority may vote on the Question 
of Punishment, — When the Charges are declared to be 
frivolous and ill-founded. 

The proceedings of the Court when all the evidence, 
&c. for and against the prisoner has been heard, 
are thus clearly laid down in the Queen's Regula- 
tions (chap. viii. pp. 80 and 81 .) : — 

“ When the evidence is closed, the accused person 
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shall be removed, and by-standers shall withdraw ; 
the Court shall then consider the matter in evi- 
dence before it, and the Judge- Advocate, or person 
acting as such, by the direction of the Court, shall 
draw up such questions as shall be agreed upon, 
whereon to form a determination in regard to the 
innocence or guilt of the person upon trial. If 
the party be found guilty of a breach of any of the 
articles of war established by law, the Court shall 
consider and determine on the punishment proper 
to be inflicted in conformity therewith. The Judge- 
Advocate, or person acting as such, shall draw up 
the sentence accordingly, being careful to specify 
therein the charge, or substance of it ; and the 
same shall be signed by every member of the Court, 
by way of attestation, notwithstanding any dif- 
ference of opinion there may have been among the 
members. 

“In taking the opinion of the Court upon all 
questions, the junior officer shall vote first, and then 
the other officers in order up to the president ; and 
should the members of the Court disagree upon any 
question, or on a division the votes should be equal, 
the point in question shall receive the construction 
most favourable to the prisoner.* 

“ After the sentence shall have been drawn up 
and signed, all persons shall be re-admitted ; and 

• Whenever it may be necessary to obtain the opinion of the 
Court on any question, the prosecutor, prisoner, and audience 
should be directed to withdraw until the Court shall hare come 
to a decision. 
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the party accused being also present, the Judge- 
Advocate, or person acting as such, shall, by 
direction of the Court, pronounce the same.” 

To some of the offences mentioned in the articles 
of war, there are specific punishments annexed, 
which the court-martial have no authority to miti- 
gate. Since the passing of the Act 10 & 11 Viet, 
cap. 59., the cases in which they arc required to pass 
sentence of death are limited to murder, and buggery 
or sodomy. When the offence has not been made 
capital by the common law, or by act of parliament, 
the court-mai’tial could not legally adjudge a person 
to suffer death for such offence. Persons declared 
to be guilty of a breach of those articles to which 
a specific punishment is annexed in the Act 22 
Geo. 2. cap. 33. must be sentenced in exact con- 
formity with the provisions of that Act ; the slight- 
est variation would be fatal, and render the sen- 
tence void. 

In the undermentioned cases the Court have no 
discretionary poAver either to mitigate or extend 
that part of the punishment which is printed in 
italics : — 


Art. 7. Not sending to the 
Court of Admiralty all papers 
found on board prize-ships. 

Art. 8. Taking money, oi> 
other effects, out of any prize, 
before the same sliall be ad- 
judged lawful prize in some 
Admiralty Court. 


“ To forfeit and lose his 
share of the capture,” suffer 
such further punishment, &c. 

“ To forfeit and lose his 
share of the capture,” and suf- 
fer such further punishment, 
&c. 



142 


SENTENCE AND 


[Chap. XVII. 


Aut. 16. Commanding offi- 
cers receiving or entertaining 
deserters from II. M. sliips, 
and not giving notice to the 
proper authorities. 

Art. 18. Taking any goods 
on board, other than for the 
use of the vessel, except gold, 
silver, jewels, &c. 


Art. 28. Murder, 

Art. 29. Buggery or So- 
domy. 

Art. 31. Making or sign- 
ing false musters or muster- 
books, or aiding or abetting 
any other persons in the mak- 
ing or signing thereof. 

Ai{t. 33. Scandalous, op- 
pressive, or fraudulent beha- 
viour of officers. 


To be cashiered^ 


“ To he cashiered^ and he 
for ever afterwards rendered 
incapable to serve in any 
place or office in the naval 
service of Her Majesty, her 
heirs, and successors,** 

“ Death.** 

“ Death:* 


“ To he cashiered, and ren- 
dered incapable of further em- 
ployment in Her Majesty* s 
naval service,** 


“ To he dismissed from Her 
Majesty* s service.** 


Act 19 Geo. 3., cap. 17., To he cashiered from Her 

sec. 2. Members of coui’ts- Majesty s service.** 
martial absenting themselves 
from the said courts during 
the whole course of the trial, 
except in case of sickness, &c. 


On the 6th of June, 1806, Captain John A. 
Norway, of His Majesty’s ship “ Tronip,” was tried 
by court-martial at Plymouth, on charges exhibited 
against him by the carpenter of that ship, for con- 
verting the king’s stores to his private purposes. 
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and for making false musters ; the Court declared 
the former charge not proved, and the latter proved, 
and thereupon adjudged Captain Norway to be 
“ dismissed from His Majesty's service." 

The 31st article of war enacts, that every officer 
or other person in the fleet who shall knowingly 
make or sign a false muster, or muster-book, or 
wlio shall command, counsel, or pT'OCure the making 
or signing thereof, or who shall aid or abet any 
other person in the making or signing thereof, 
shall, upon proof of any such offence being made 
before a court-martial, “ be cashiered and rendered 
incapable of further employment in Ilis Majesty's 
naval service." 

It Avill be observed that this article leaves no dis- 
cretionary power in the court-martial, as to the 
punishment to be awarded to persons guilty of tlic 
offences specified. If the charge of false musters 
should be proved, the Court have no alternative — 
they must sentence the offender to be “ cashiered 
and rendered incapable of further employment in ller 
Majesty's naval sei'vice." The sentence passed on 
Captain Norway was laid before His Majesty’s at- 
torney and solicitor-general, who were of opinion, 
that as it was not in conformity with the Act of 
Parliament, it could not legally be carried into 
execution. 

A court-martial has no power to sentence an 
officer to be reduced from a superior to an inferior 
rank, when such reduction involves the necessity of 
issuing a new commission or warrant to the party 
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SO Sentenced. As an exemplification, we may quote 
the case of First-Lieutenant Franklin, of the Royal 
Marines, serving on board His Majesty’s ship, 
“Caesar,” who was tried by court-martial, in July, 
1800, on charges exhibited against him by Captain 
Sir James Saumarez, for being absent from the said 
ship without leave. The Court being of opinion 
that the charges were proved, adjudged Mr. Frank- 
lin to be dismissed from His Majesty’s ship, 
“ Caesar,” and to be reduced in his rank to the 
bottom of the list of second lieutenants of His 
Majesty’s marine forces. 

The opinion of the solicitor of the Admiralty 
respecting this sentence was as follows : — “I am of 
opinion that this sentence cannot be considered as 
legal, inasmuch as it not only takes away the com- 
mission already possessed by the lieutenant, but, in 
effect, directs His Majesty to grant another, which 
certainly cannot be within tlie jurisdiction of the 
court-martial. The only way in which I can think 
the sentence may be supported as a legal sentence, 
is to consider that part of it which dismisses 
Lieutenant Franklin from His Majesty’s ship 
‘ Cajsar,’ as the sentence^ and the rest as merely 
recommendatory. This mode, however, of taking 
a sentence, as it were, to pieces, and giving effect to 
part of it as the legal sentence of the Court, and 
denying the validity of the other part which ac- 
companies it, by way of qualification, when the 
whole purports to be delivered in one strain of 
authority, is certainly not -without its objections. 
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The grant of a new commission must be the act of 
His Majesty’s pleasure, and not of the authority of 
the court-martial.” 

In February 1805, Captain Richard A. Bennett, 
of His Majesty’s ship “ Tribune,” was tried by court- 
martial at Portsmouth for not having fully exe- 
cuted certain instructions which he had received 
from the Lords Commissioners of the Admiralty. 
The Court declared the charge to be proved against 
Captain Bennett; but it appearing to the Court 
that, in deviating from their Loi'dships’ orders, he 
was actuated by the purest motives for the good of 
His Majesty’s service, they adjudged him to be ac- 
quitted. The legality of this sentence was ques- 
tioned, and the opinion of the crown lawyers was 
requested, “ whether it is competent in the Court 
to acquit a prisoner whom they have declared to be 
guilty of disobedience of orders ?” 

Opinion. 

“ We collect from the sentence of the court-mar- 
tial, that they must have thought the defendant had 
disobeyed his orders, but that he had done this from 
a persuasion that, under the circumstances which 
then existed, the good of the service required it. 
This motive might have furnished the court with a 
sufficient ground for imposing the slightest punish- 
ment upon the defendant, after conviction, or per- 
haps for petitioning His Majesty to pardon the 
offence altogether, but we do not think it justified 
a sentence of acquittal. We are confirmed in this 

L 
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opinion by the judgment of Lord Mansfield and 
Lord Loughborough, in the case of Sutton v. John- 
stone^ in which they lay it down as clear and indis- 
putable law, that nothing can excuse a subordinate 
offic&i' in the disobedience of orders but a physical 
impossibility to obey them. We therefore think that 
the court-martial have drawn an improper conolu- 
sion from the premises stated in their sentence ; but 
as they do in terms acquit the defendant, and as it 
was evidently their intention so to do, we think 
that he is entitled to the benefit of that acquittal, 
and cannot be brought to another trial. 

“ S. Perceval. 

“ V. Gibbs. 

“ T. Jervis. 

“Marcli 15. 1805.” 

“If the state and condition of a ship be such 
that an order given cannot be obeyed, the not obey- 
ing in that case is not disobedience, and requires 
no justification, but there ought to be an acquittal 
upon the ground of the charge of disobedience not 
being made out. But if a subordinate officer, having 
received an order which might be obeyed, does not 
obey because, regard being had to the state and 
condition of his ship, he is of opinion that such an 
order ought not to have been issued to him, in this 
case the not obeying is disobedience in my apprehen- 
sion, and he would be to iustify himself as he 
could.”* 

“ It cannot be disobedience where obedience is 
* Eyre, Baron, Sutton y. Johnstone, 1 D. & E. 501. 
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impracticable or legally improper, for the term 
implies a crime, whereas there can be no criminality 
in omitting to do what is physically impossible or 
forbidden by law. The court-martial cannot justify 
disobedience to a lawful command under any cir- 
cumstances, for it is directly repugnant to the 22nd 
article of war, and to the oath which they take to 
duly administer justice according to the laws in 
force for the government of His Majesty’s ships, 
vessel^ and forces by sea.” * 

A court-martial cannot legally sentence an officer 
to be “ dismissed from his ship, put upon half pay, 
and rendered incapable of being again employed in 
Her Majesty's ships or vessels at sea." Such a sen- 
tence would be illegal, because, on declaring an 
officer to be incapable of serving again, the Court 
have not the poAver to direct that he shall notwith- 
standing receive his half pay; they can only re- 
commend that ho should be so far indulged. And 
such a recommendation Avould scai’cely be con- 
sistent Avith the sentence, the half pay being not 
mci’cly a reward for past services, but a retainer 
for future services. The 3rd article of the order 
in Council of September 15, 1715, for establishing 
the half pay, expressly directs that no officer shall 
be entitled to that allowance who shall be dismissed 
from His Majesty’s service by the sentence of a 
court-martial. 

When the charges involve the imputation of se- 
veral distinct offences, and the finding is, that those 
* Sutton V. Johnstone, 1 D. & E. dOi. 
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charges have been in part proved, the court, in 
their sentence, should be careful to express of what 
the party accused has been found guilty, or ac- 
quitted, in order that it may be seen whether the 
punishment they award is a legal punishment for 
the crime of which they find the prisoner guilty. 

When the form of the sentence, in cases where 
some of the charges are bad and some good, is such 
that it cannot bo distinguished how far the Court 
has proceeded on the bad, and how far on tl^ good 
charges, the whole judgment must necessarily be a 
nullity. It is imperative in such cases that the 
sentence should clearly express on which of the 
charges the judgment of the Court is founded. 
Furthermore, when the defendant is tried on several 
charges, the sentence must pronounce him to be 
acquitted of such as are not proved. “ In trover 
and conversion of goods, if the defendant be found 
guilty of part, and of part not guilty, but no judg- 
ment is given for that of Avhich he is so found not 
guilty, as it ought to be, this is erroneous.” * 

In the case of the King v. Ihmget'fm'd, the de- 
fendant was indicted for feloniously and burglari- 
ously entering a dwelling-house and stealing goods 
therein of the value of six pounds. The verdict 
was, not guilty of the burglary, but guilty of steal- 
ing in the dwelling-house. The Judges held that 
this finding was sufficient to warrant a capital pu- 
nishment.f 

“ Upon a count in an indictment against eight 

• Viner’fl Abridgement, “ Error,” B. b. pi. 18. 
t 2 East, P. C. 518. 
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defendants, charging one conspiracy to effect cer- 
tain objects, a finding that three of the defendants 
are guilty generally, that four of them are guilty of 
conspiring to effect some, and not guilty as to the re- 
sidue of these objects, is bad in law, and repugnant ; 
inasmuch as the finding that the three were guilty 
was a finding that they were guilty of conspiring 
with the other five to effect all the objects of the 
conspiracy, whereas, by the same finding, it appears 
that the other five were guilty of conspiring to 
effect only some of these objects.”* 

If the sentence states only one offence, and then 
proceeds to declare the defendant guilty of two 
offences, it would be impossible to separate the 
punishments awarded so to apply a portion to the 
one offence which is charged, and the other portion 
to the offence which is not charged, and therefore 
the sentence would be altogether void. For in- 
stance, if a person were tried for disobedience of 
orders, and the Court find him guilty, and on evi- 
dence received, declare him to be guilty also of 
drunkenness, their sentence, whatever it might be, 
could not be cai’ried into execution ; for it would 
appear on the face of it, that they had tried him 
for an offence with which he was never properly 
charged, and consequently, of which they could 
have no cognizance. Such a sentence, in fact, 
would not only be totally invalid, but the members 
of the Court from whence it emanated would be 
liable to an action at common law, for having ex- 
* Case of O'Connell and others^ 11 C. & F- 155. 
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ceeded their judicial authority. The principle is the 
same whether the offence not charged (but of which 
the Court may have found the prisoner guilty) be 
one for which capital punishment might be awarded, 
or a minor offence subject only to minor punish- 
ment, because no such offence would appear to have 
been charged. 

As the minutes of the court-martial can never be 
resorted to to supply the defects appearing on the 
sentence, we would urgently recommend the most 
scrupulous attention on the part of every member 
as well as the Judge Advocate in drawing up this 
important document. 


A court-martial has not power to order the 
bodies of criminals to be hung in chains ; if there is 
any such poAver it is in Her Majesty, as having the 
right to dispose of the bodies of malefactors con- 
demned to death after their execution. Fourteen 
men belonging to His Majesty ship “ Saturn ” were 
tried for mutiny at Plymouth, in July 1797. The 
Court adjudged that the bodies of tAvo of them who 
were sentenced to suffer death should, after exe- 
cution, be hung in chains ; but the latter part of 
the sentence was not allowed to be carried out. 

In those cases Avhere the Court have a dis- 
cretionary power vested in them as to the punish- 
ment to be inflicted on offenders, their award must 
be in conformity with the usage of the service. 
The Act 22 Geo. 2> cap. 33. authorises them to 
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order imprisonment for any term not exceeding 
two years ; but they cannot superadd that the pri- 
soner should be kept to hard labour or in solitary 
confinement for the whole or any part of such 
term ; the sentence must be confined simply to im- 
prisonment.* Neither can a court-martial legally 
adjudge a person to be transported as a felon. The 
learned Blackstone, in his “ Commentaries on the 
Laws of England,” observes, “ No power on earth, 
except the authority of Parliament, can send any 
subject of England out of the land against his will ; 
no, not even a criminal. For exile and transpor- 
tation are punishments at present unknown to the 
common law ; and whenever the latter is now in- 
flicted, it is either by the choice of the criminal 
himself to escape a capital punishment, or else by 
the express direction of some modem act of parlia- 
ment."^ 

The 27th sect, of the Act 5 & 6 Viet. cap. 98. 
enacts, that any person who shall have been con- 
victed by a naval court-martial, and sentenced to 
imprisonment, or who, in consequence of his sen- 
tence, shall be liable to be detained until execution 
of his sentence can be had, shall be committed to, 
and imprisoned in, the common gaol of the county 
in which he shall be first landed, or shall first ar- 
rive in England, or of the county in which such 
court-martial shall have been holden. 

If the court-martial should be held out of Eng- 


* Vide Appendix, No. XVI. 


t Ibid. 
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land, or in England, but without the body of any 
county, the sentence should be, that the prisoner 
be confined in one of ITea' Majesty's gaols in England 
for the period, &c. 

If the Court think proper to recommend a pri- 
soner to mercy, the ground on which they make 
such recommendation should be stated in a letter 
from the president, either to the secretary of the 
Admiralty, or to the commander-in-chief. The fol- 
lowing case will perhaps clear up any doubts that 
may exist as to the obligation of the Court in this 
respect. 

On the 2nd of July, 1801, a court-martial as- 
sembled on board the “ Gladiator,” in Portsmouth 
Harbour, for the trial of William Johnson and 
Adiel Powelson, alias Henry Poulson, formerly of 
His Majesty’s ship “Hermione,” for having murdered 
the otficers of the said ship, or been aiding and 
assisting therein, and for having aided and assisted 
in carrying the said ship to La Guayra and de- 
livering her up to the enemy. The Court found 
the charges fully proved against Powelson, and 
partly proved against Johnson ; the Court, there- 
fore, adjudged them both to suffer death, but 
stated, in a letter signed by all the members, ad- 
dressed to the secretary of the Admiralty, that 
there were circumstances in the case of William 
Johnson which led them humbly to recommend 
him to His Majesty’s mercy. Rear Admiral Hollo- 
way, who was president of the Court, was requested 
to state the particular circumstances which ap- 
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peared so favourable to the prisoner Johnson as to 
induce them to recommend him to mercy. This he 
declined doing, on the ground that any revelation 
on his part would be inconsistent with the oath he 
had taken. The case was then submitted to the 
law oflS.cers of the Crown, who delivered the fol- 
lowing opinion : — 

“ We have considered the statute of the 22 Geo. 2. 
cap. 33., and the oath therein prescribed to be taken 
by the members of courts-martial, and we arc of 
opinion that such oath, in the particular above re- 
ferred to, was only meant to protect the individuals 
composing such Courts against the inconvenience 
which might attend a disclosure of the manner in 
which they should give their votes; but as the 
same statute has dii’ected that no sentence of death 
given by any such court-martial (except in cases 
of mutiny) shall be put in execution till after a 
report of their proceedings shall have been made to 
the Lords Commissioners of the Admiralty, and 
as the Court has, in point of fact, made a report of 
their proceedings in the present instance, we are 
of opinion that, upon further consideration, they 
cannot have any objection to disclosing the cir- 
cumstances upon which they have been induced to 
ground their recommendation to mercy, unless 
such disclosure would have the effect of revealing, 
directly or indirectly, any agreement or compromise 
amongst themselves, and thereby of revealing the 
votes of the individual members ; and if that would 
be the effect in the present instance, the disclosure 
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cannot, with propriety, be called for; otherwise 
there seems to be no objection to requiring it. 

“ Edward Law. 

“ J. Jervis. 

“ S. Perceval. 

“Jul7 7 . 1801.” 


When the court-martial adjudge a person to 
suffer death, the article of Avar on which their judg- 
ment is founded should be stated in the sentence.* 
If the charges are found to be proved by a bare 
majority, the minority are not to be precluded 
from voting on the question of punishment. This 
rule is highly favourable to the prisoner, for, of 
course, those members who consider that the 
charges have not been proved, will do all in their 
poAver to mitigate the penalty attached to the 
offence which the majority declare him to be 
guilty of. 

When charges are preferred against a person 
without any foundation, the* Court may, in its 
discretion, pronounce them to be cruel, mali- 
cious, vexatious, frivolous, or ill formed, accord- 
ing to the circumstances of the case. The term 
cruel, however, could not, Avith propriety, be 
used on the acquittal of an officer who has been 
tried on charges exhibited against him by his in- 
ferior. Innumerable instances might be eited 
Avhere courts-martial have thus marked their dis- 
approbation of a prosecutor’s conduct in preferring 
* Vide Appendix L 
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charges when not a tittle of good evidence has 
been adduced to support them, or when the pri- 
soner has so clearly refuted them as to leave no 
doubt of his entire innocence; or when it is ap- 
parent that the prosecutor has been influenced by 
unworthy motives in bringing the charges. With 
cither of the above words appended to it, tending, 
as they do, to remove the prejudice with which 
society is too apt to look upon men who have been 
accused of great offences, the sentence becomes the 
more valuable to the person acquitted, and may, in 
some degree, serve as a recompense for the trouble 
and anxiety he has undergone in clearing himself 
from a false accusation. 

It was determined in the Court of Common Pleas, 
November 12. 1806, before Sir James Mansfield, 
C. J., in an action for libel brought by Captain 
Jckyll, of the 43rd regiment, against Sir John 
Moore, the president of a court-martial, that he was 
not liable to an action for a libel for having de- 
livered a sentence 'and declaration to the Judge- 
Advocate to the following effect, on certain charges, 
the said Captain Jekyll had preferred against Colo- 
nel Richard Stewart of the same regiment, namely, 
“ That he, the said Colonel Richard Stewart, is not 
guilty of either charges, and the Court do most 
fully and most honourably acquit him. The Court 
cannot pass without observation the malicious and 
groundless accusations that have been produced by 
Captain Jekyll against an ofl&cer, whose character 
has, during a long period of service, been so irre- 
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proacbable as Colonel Stewart’s ; and the Court do 
unanimously declare that the conduct of Captain 
Jekyll, in endeavouring to falsely calumniate the 
character of his commanding officer, is most highly 
injurious to the good of the service.” Sir James 
Mansfield said ; “ In order to enable the Court to 
decide upon the charges submitted by the King, 
they must hear all the evidence, as well on the part 
of the prosecution as of the defence, and after 
hearing both sides are to declare their opinion 
whether there be any grounds for the charges. If 
it appear that the charges are absolutely without 
foundation, is the president of the Court to remain 
perfectly silent on the conduct of the prosecutor ? 
Or can it be any ofiencc for him to state that the 
charge is groundless and malicious ? It seems to 
me, that the words complained of in this case form 
part of the judgment of acquittal, and consequently 
no action can be maintained upon it.” * 

The causes for which the sentence of a court- 
martial may be brought underreview of a superior 
judicature are the same which, in the civil courts 
of England, authorise either the granting of a new 
trial, or an arrest of judgment ; that is to say, if 
the sentence or verdict shall have been manifestly 
without, or contrary to, evidence ; or if it shall 
have been contrary to, or unauthorised by law ; if 
the penal award be ^beyond measure exorbitant 
or severe; if the jury or judges have been cor- 
rupted, &c. But in all such cases, as the presump- 
• McArthur, vol. ii. p. 206, 
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tion is strongly in favour of the judgment, the 
superior court will not entertain the appeal, or 
authorise any review of the proceedings unless on 
the most pregnant or positive grounds for sup- 
posing that the merits have not been fairly dis- 
cussed, and that the decision is not agreeable to the 
justice and truth of the case.* 

* 3 Black. Comm. 386. edit. 1800. 
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Execution of the Sentence. — Commander-in- Chief may 
peruse the Minutes. — Not authorized to pardon Offenders 
sentenced to Punishment by Court Martial: nor to remit 
Sentences : hut may s?ispend the Execution thereof for a 
time. — Sentence of Death passed in the Narrow Seas. — 
In Squadrons detached from the Commander-in- Chief. — 
In cases of Mutiny. — Pardon granted by Her Majesty 
on certain Conditions. 

The usual mode of executing the sentence of 
death is by hanging the party so sentenced by the 
neck at the yard-arm of such of Her Majesty’s ships 
as the Lords Commissioners of the Admiralty, or 
the commander-in-chief of the fleet, shall direct. 
No particular time or ship is specified in the sen- 
tence, in case an emergency of the public service 
should render it inconvenient to carry out the same 
on the day or at the place specified. 

The safety of those who are to direct *the execu- 
tion of the sentence of death, as well us the anxious 
attention which the country will demand from the 
officer having authority over the life of a fellow- 
subject, demands that in all cases the commander- 
in-chief should carefully peruse the minutes of the 
court-martial, and satisfy himself that there are no 
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legal objections to the validity of its judgment, or 
grounds on which he should respite the execution 
of the sentence until the receipt of instructions 
from the Lords Commissioners of the Admiralty. 

In 1845, Her Majesty’s Attorney-General, and 
Solicitor-General, and Counsel for the affairs of the 
Admiralty, were desired to state their opinion as to 
what extent, and in what cases, naval commanders- 
in-chief abroad have the power of remitting sen- 
tences and pardoning persons sentenced to punish- 
ment by courts-martial. 

Opinion. 

“ Wc are of opinion that naval commanders-in- 
chief on foreign stations have no power to pardon 
persons sentenced to the punishment of death by 
court-martial. But as the execution of the sen- 
tence is entrusted to them without any limitation 
as to the time within which it is to be done, they 
may, when they think proper, report them to the 
Lords Commissioners of the Admiralty, and sus- 
pend the execution thereof until the pleasure of 
Her Majesty on the subject be made known to 
them. 

“ We are also of opinion, that in all other cases 
the naval commanders-in-chief on foreign stations, 
have no power to remit sentences, either in the 
whole or in part, and that all remissions made must 
be done on their oAvn responsibility, subject to the 
approbation of Her Majesty.” 

In the 19th section of the Act 22 Geo. 2. cap. 
33., it is enacted, that no sentence of death given 
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by any court-martial within the narrow seas (ex- 
cept in cases of mutiny) shall be put in execution 
till after the report of the proceedings of the Court 
shall have been made to the Lords Commissioners 
of the Admiralty, and their directions shall have 
been given thereon. If the court-martial shall 
have been held beyond the narrow seas, the sentence 
of death shall not be carried into execution but by 
order of the commander of the fleet or squadron 
wherein sentence was passed ; and in cases when 
sentence of death shall be passed in any squadron, 
detached from any other fleet or squadron upon 
a separate service, then such sentence of death 
(except in cases of mutiny) shall not be put in exe- 
cution but by order of the commander of the fleet 
or squadron from which such detachment shall 
have been made, or of the Lords Commissioners of 
the Admiralty ; and in cases where sentence of 
death shall be passed in any court-martial held by 
the senior officer of five or more ships which shall 
happen to meet together in foreign parts, such sen- 
tence of death (except in cases of mutiny) shall not 
be carried into execution but by order of the Lords 
Commissioners of the Admiralty. 

Competent authorities have given it as their 
opinion, that the power implied in the above 
section of putting the sentence of death into im- 
mediate execution, without waiting for the in- 
structions of the .Lords Commissioners of the 
Admiralty, or the commander-in-chief of the fleet, 
was intended only in cases where a mutiny actually 
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existed, which the immediate execution of the 
sentence might lead to quell, but not in cases where 
the acts of mutiny for which the prisoners are 
tried were committed some time previous to the 
trial. If the mutiny is quelled only in a sufficient 
degree to enable the authorities to act against the 
mutineers, as in the case of the fleet in Bantiy Bay, 
in 1801, then it would be proper that such sentences 
of courts-martial should be carried into immediate 
execution. 

The Act 37 Geo. 3. cap. 140. authorizes Her 
Majesty to grant conditional pardons to persons 
under sentence by naval courts-martial, and to 
regulate imprisonment under such sentences. The 
first section of the Act declares, that if His Majesty 
shall be graciously pleased to extend his mercy to 
any offender liable to the punishment of death by 
the sentence of a naval court-martial, upon con- 
dition of transportation, or of transporting himself 
beyond seas, or upon condition of being imprisoned 
within any gaol in Great Britain, or on condition 
of being kept to hard labour in any gaol, or house 
of correction, or penitentiary house, or on any 
river, the judges of the Courts of King’s Bench, 
Common Pleas, &c., upon such intention of mercy 
being notified in writing by one of His Majesty’s prin- 
cipal secretaries of state, are to allow the offender 
the benefit of such conditional pardon, in the same 
mannqr as if a conditional pardon had passed for that 
purpose under the great seal.» The powers of this Act 
arc confirmed and extended by the 56 Geo. 3. cap. 5. 

M 
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OF ABBEST, ETC. 

Commanding Officers authorised to place Persons in Ajrest 
for Misbehaviour. — Arrest should not he of a more severe 
Description than the Case requires. — Complaint to be 
preferred to Senior Officer at the earliest opportunity. — 
Circumstances regarding the Complaint to be fully ex- 
plained. — The Admiralty or Commander-in- Chief to use 
their Discretion with regard to trying the Party complained 
of. — Appointment and Dtities of Provost-Marshal. 

By the 8th article of the Admiralty Instructions 
(chap. i. p. 3.), commanding-officers are authorised 
to place any person in arrest who shall disobey 
orders, or otherwise misbehave himself. This course 
is usually adopted preparatory to bringing an officer 
to trial ; — If the offence with which he is charged 
be of a capital or very flagrant nature, it is cus- 
tomary to confine him to his cabin or mess-place, 
with liberty to walk on deck for exercise at certain 
periods ; but if, on the contrary, the charges are 
comparatively of trifiing importance, it would not 
generally be considered necessary to place any re- 
straint upon him other than by confining him to his 
ship, Commanding-officers should be careful that 
the arrest is not of a more severe description than 
the circumstances of the case mil justify, as for 
any undue severity they subject themselves to a 
court-martial for a breach of the 30th article of 



CoAP. XIX.] 


OF ARREST, ETC. 


163 


war. Lord Mansfield, in deliveting his charge to 
the jury in the case of Wall v. Mamamara^ said, 
“ In trying the legality of acts done by military 
ofliccrs in the execution of their duty, particularly 
beyond the seas, where cases may occur without the 
possibility of application for proper advice, great 
latitude ought to be allowed, and they ought not 
to suffer for a slip of form if their intention ap- 
pears by the evidence to have been upright ; it is 
the same as when complaints arc brought against 
inferior civil magistrates, such as justices of the 
peace, for acts done by them in the exercise of their 
civil duty. There the principal inquiry to be made 
by a court of justice is, how the heart stood ? and 
if there appears to be nothing wrong there, great 
latitude will be allowed for misapprehension and 
mistake. But on the other hand, if the heart is 
•wrong, if cruelty, malice, and oppression, appear to 
have occasioned or aggravated the imprisonment, 
or other injury complained of, they shall not cover 
themselves with the thin veil of legal forms, nor 
escape, under the cover of a justification the most 
technically regular, from that punishment which 
it is your province and your duty to inflict on so 
scandalous an abuse of public trust. It is admit- 
ted that the plaintiff was to blame in leaving his 
post ; but there was no enemy, no mutiny, no 
danger. His health was declining, and he trusted 
to the benevolence of the defendant to ccTnsider- the 
circumstances under which he acted. But supposing 
it to have been the defendant’s duty to call him to 
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a militaiy account for his misconduct, what apology 
is there for denying him the use of the common air 
in a sultry climate, and shutting him up in a 
gloomy prison, when there was no possibility of 
bringing him to trial for several months, there not 
being a sufficient number of officers to form a 
court-martial ? These circumstances. Independent 
of the direct evidence of malice, as sworn to by 
one of the witnesses, arc sufficient for you to pre- 
sume a bad malignant motive in the defendant, 
which would destroy his justification, had it even 
been within the powers delegated to the defendant 
by his commission.” * 

Swinton v. MoUoy, C., was an action of false 
imprisonment, brought by the plaintiff, as purser 
of the “ Trident ” man-of-war, against the de- 
fendant, who was his captain. The defendant 
pleaded a justification for a supposed breach of 
duty ; but it appearing in evidence that the 
defendant had imprisoned him for three days 
without inquiring into the matter, and had then 
released him on hearing his defence. Lord Mans- 
field said, that “ such conduct on the part of the 
defendant did not appear to have been a proper 
discharge of his duty, and therefore that his justi- 
fication had failed him under the discipline of the 
navy. But suppose that Captain Molloy, instead 

* In 1823,^ Captain Ilunn, of II. M. S. “Tweed,” placed 
Mr. Ilannaford, the master, under arrest, and neglected to 
inquire into the complaints against him until three days after- 
wards. On arriving in England the master brought an action, 
and obtained a verdict against Captain Hunn, with 300/. 
damages. 
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of releasing the plaintilF on hearing his defence, had 
kept him confined till he came to England, and had 
then made a charge against him, in order to justify 
himself, the same policy which suffered an action 
of false imprisonment in that case for the incautious, 
though upright, conduct of the defendant, would 
have supported an action on the case, founded on 
cool deliberate malice and injustice, not covered 
by a pretence of discipline.”* 

Information of the arrest should be forwarded 
at the earliest opportunity to the secretary of the 
Admiralty, or to the commander-in-chief of the 
squadron, where there is one, so that the prisoner 
may be brought to trial as soon as the convenience 
of the public service will admit. 

The officer who makes the complaint should ex- 
plain the circumstances of the case as fully and 
clearly as possible, in order that the authorities 
may judge whether or not it is advisable that the 
matter should be brought before a court-martial. 
On the occasion of Vice-Admiral Sir Hugh Paliser 
preferring charges against Admiral Iveppel, the 
Lords of the Admiralty denied that they had any 
discretionary power with regard to ordering the 
court-martial, but that on receiving a complaint, 
they had no alternative but to issue the necessary 
directions for the trial of the party complained of. 
This doctrine, however, can never be maintained, 
either in point of law or expediency. The act 

* In this case tliere was a verdict for the plaintiff, damages 
lOOW. D. 
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which constitutes courts-martial empowers the 
Lords Commissioners of the Admiralty to appoint 
officers in the ports of Great Britain or Ireland to 
hold those courts “ as there shall be occasion : ” who 
is to judge of the occasion, except the party to 
whom the complaint is preferred, and from whom 
the order for trial must emanate. The commander- 
in-chief of a fleet on a foreign station may be con- 
sidered as the chief magistrate of the community 
placed under his command; if a frivolous, vexa- 
tious, malicious, or ill-founded complaint is brought 
to his notice, and one on which he believes no 
eonviction could legally follow, he should exercise 
the discretion which a magistrate in a similar case 
on shore would exercise, and decline to send the 
case before a jury. The discipline and the effi- 
ciency of the navy would be ruined if litigious 
I)eople could, as a matter of right, demand that all 
their trivial complaints and bickerings should be 
made the fonn.al subjects of inquiry at courts- 
martial ; it would encourage such people in quar- 
relling, by investing their disputes with an import- 
ance which they never deserved. The more often 
these courts are held, the more often will they be 
required ; by a constant repetition, the minds of 
both officers and men will become familiarised 
with them, and the efiect produced by the so- 
lemnity of the proceedings will be lost. 

As soon as the commandcr-in-chief issues his or- 
der for the trial, he appoints some person (usually 
the master-at-arms of the flag-ship) to act as pro- 
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vost-marshal, whose duty it is to take charge of the 
prisoner, and keep him in safe custody’ until he 
shall be delivered by due course of law. This 
officer brings the prisoner before the Court, and, 
during the trial, stands beside him with a drawn 
sword. The 32nd article of war enacts, that “ No 
provost-marshal belonging to the fleet shall refuse 
to apprehend any criminal whom he shall be autho- 
rised by legal warrant to apprehend, or to receive or 
keep any prisoner committed to his charge, or wil- 
fully suffer him to escape, being once in his custody, 
or dismiss him without lawful order, upon pain of 
such punishment as a court-martial shall deem him 
to deserve ; and all captains, officers, and others in 
the fleet, shall do their endeavour to detect, appre- 
hend, and bring to punishment all offenders, and 
shall assist the officers appointed for that purpose 
therein, upon pain of being proceeded against and 
punished by a court-martial, according to the na- 
ture and degree of the offence.” The duty of 
executing the final sentence of the law devolves 
upon the provost- marshal. 
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CUAP. XX. 

OBSEUVATIONS ON THE FRAMING OF TUE CUABGES. 

At courts-martial, the indictment, or, as it is com- 
monly called, the charge, is a written accusation 
against some person or persons for a breach, or an 
omission, of the laws relating to the government of 
the navy. In a former chapter we endeavoured to 
point out under what circumstances these laws are 
applicable to persons in the fleet ; we now pro- 
ceed to explain the forms proper to be observed in 
framing the charge. 

1st. It must specify some particular act or omis- 
sion which constitutes a crime ; and the defendant 
must be positively charged therewith : for instance, 
in uncleanness, scandalous actions, fraudulent be- 
haviour, unofficer-like conduct, cowardice, disre- 
spect, &c., it would not be sufficient to accuse the 
defendant generaUy of these offences, but the pre- 
cise facts on which the complaint is founded must 
be set forth, so that the accused may distinctly 
know on what points he has to defend himself. 

It is a rule of law that “ every indictment must 
charge a man with a particular offence, and not 
with being an offender in general.”* 

* Hawkins’s Fleas of the Crown, b. 2. c. 25. s. 59. 
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“ Every indictment ought to be so framed as to 
convey to the party charged a certain knowledge 
of the crime imputed to him.” . ... “ It is part 
of the duty of those who administer justice to require 
that the charge should be specific, in order to give 
notice to the party what he is to come prepared to 
defend, and to prevent his being distracted amidst 
the confusion of multifarious and complicated trans- 
actions.”* 

An order for a court-martial to inquire into the 
conduct of the ofS.cers and men of a ship lost is no 
charge ; and a sentence given thereon would be 
null and void : it wovJtd be a mere court of inquiry^ 
and therefore could not legally award any de- 
scription of punishment. ( Opinion of Law OfUcers 
on Courts-Martial held on the Officers and Crews of 
H.M.S. “ Centurion'^ and Diomede f Apn\nd5.) 

2ndly. The Christian name or names and the 
surname of the defendant must be written in full. 
If he be known by two names, and it be doubtful 
which is his proper name, both must be inserted ; 
thus, “ Charles Johnson, otherwise called Henry 
Jones.” If two men of the same name are borne 
on the books of a ship, they are distinguished by 
numbers; as, “John Smith (the first),” “John Smith 
(the second).” The rank or quality of the ac- 
cused, and the ship to which he belongs, must also 
be stated. 

3rdly. It must be equally certain as to the per- 
son against whom the offence is alleged to have 

* Lord Ellenborough, in tho Cose of the King v. PerroU, 2 
M. & S. 379. 
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been committed ; as, for the murder of “ Edward 
Hammond.” But if the party killed have no name, 
or the name cannot be ascertained, the charge 
should be for the murder of “ a certain person 
whose name is unknown.” The 20th section of 
the Act 7 Geo. 4. c. 64. enacts, “ that if the party 
injured be designated by a name of office, or other 
descriptive appellative, instead of his proper name, 
judgment shall not be stayed on that account.” 

(N. B. If it appear in evidence that the party 
murdered is misnamed in the charge, or that it is 
a different person to the one mentioned who has 
been murdered, the defendant must be acquitted ; 
but if the spelling only of the name be wrong, so 
that the pronunciation be the same, it would be 
immaterial. And if the party murdered be de- 
scribed as a person unknown, and it appear in 
evidence for the prosecution that his name is 
known, and that the prosecutor, by reasonable dili- 
gence, might have known it, the defendant cannot 
be convicted.) 

4thly. The day of the month on which the 
offence was alleged to have been committed 
should be inserted in words at length. If there 
be any doubt as to the precise time, the charge 
should be laid on a certain date, “ or on or about 
that date.” The place^ in many instances, is 
material, inasmuch as the Act 22 Geo. 2. gives 
courts-martial jurisdiction only over persons in 
the fleet who commit crimes in certain situations 
therein expressed. And time is material, because 
the statute contains a limitation within which com- 
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plaints in writing shall be made. By the 20th 
section of the Act 7 Geo. 4.‘ c. 64., it is enacted, 
that no judgment upon any indictment, or in- 
formation for any felony or misdemeanor, shall be 
stayed or reversed for omitting to state the time 
at which the offence was committed, in any case 
where time is not of the essence of the offence; 
nor for stating the time imperfectly ; nor for stat- 
ing the offence to have been committed on a day 
subsequent to the finding of the indictment, or 
on an impossible day, or on a day that never 
happened. 

If time and place be necessary ingredients of the 
offence, they must be correctly stated. In de- 
sertion, time is an ingredient of the offence, but 
place is not, for courts-martial may take cognizance 
thereof whether committed within or without Her 
Majesty’s dominions. In a case of murder, 'place 
is material, not only as regards where the crime 
was committed, but where the death occurred; 
because, as we have before stated, it depends upon 
these circumstances whether the Court have or have 
not jurisdiction over the accused. 

(N. B. Where an offence is proved to have been 
committed prior to the date laid in the charge, the 
Court should be very careful to ascertain whether 
the prisoner was at the time subject to their ju- 
risdiction.) 

5thly. When the charge is founded on any 
written letter, order, or other document, the same 
should be inserted verbatim ; but when the accusa- 
tion is based on certain passages in writings, it is 
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sufficient to insert such passages only as apply to 
the case. If the document be used verbatim^ it 
should be introduced with the words “ according to 
the tenor following and if a part only be required, 
with the words “ in substance as follows!' 

Gthly. The statute or article of war said to have 
been violated need not be stated. 

7thly. No more than one crime or offence should 
be inserted in one charge, except where the same 
are noticed together in the article of war pertaining 
thereto. 

8thly. Where particular words are used in the 
articles of war in reference to crimes, the same 
should be adopted in the charges : for instance, in 
an accusation of burning any magazine, or vessel, 
&c., not belonging to an enemy, the word “ mali- 
ciously ” must be added ; for the loss of a ship 
it should be, for having by “ wilfulness, negligence, 
or other default,” &c. ; for a breach of the 28th 
article of war, the offender must be charged with 
“ murder,” not killing ; charging a person with 
having committed an unnatural crime would not 
be sufficient to warrant a conviction, the offence 
must be designated according to the terms used in 
the 29th article ; on the 30th article, the charge 
must be for “ robbery,” not theft ; and on the 
33rd article, the words “ cruel and oppressive ” 
should be used, not tyrannical. 

9thly. Where several persons are concerned in 
the same crime, they may be included in one charge, 
and tried together. 
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Form of Charges. — Remarks on the Crime of Deser- 
tion, — Receiving Merchandize in Her Majesty's Ships. 
— Officers who take no Military Command, to he con- 
sidered within the Meaning and Protection of the \9th 
and 22nd Articles of War. — Remarks on the Crime of 
Mutiny. — Subordinates striking their Superiors. — Mur- 
der. — Manslaughter, — Unnatural Offences. — Robbery, 

The charges should be made out on a separate sheet 
of paper, enclosed in a letter of complaint, and 
headed as follows : — 

“ Charges exhibited against James Thomas John- 
son, boatswain’s mate, of and belonging to Her 
Majesty’s ship ‘ Diamond,’ by F rancis Charles Wills, 
Esquire, captain of the said ship.” 

First charge. 

“ For that he, the said James Thomas Johnson,” 
&c. 

Second charge. 

“ For that he, the said Janies Thomas Johnson,” 
&c. 


“ F. C. Wills, 

“ Captain of Her Majesty’s ship ‘ Diamond.’ ” 
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Charge and Article of War 
on which the same is framed^ 

Article 1. 

For that he, tlie said—, 
being in actual service and 
full pay in the fleet, and cap- 
tain of Her Majesty’s ship 
“ Diamond,” did, on the first, 
eightli, and fifteenth days of 
January, 1802, respectively, 
neglect to cause the Lord’s 
Day to be observed, according 
to law, on board the said ship, 
by (here insert the particulars 
of the circumstances on which 
the charge is founded). 

Article 2. 

For that he, the said , 

being in actual service and 

full pay in the fleet, and 

of and belonging to Her Ma- 
jesty's ship , did *, on tho 

day of , 18 — , be- 
have in a scandalous and un- 
clean manner on board the 
said ship, by (here insert the 
2 )articulars of the offence,) 

» Or, 

was, on the day of , 

1 8 — , drunk on board the said 
ship. 

Article 3. 

For that he, the said , 

being in actual service and full 


Punishment in Case of Con- 
viction, Remarks, ^c. 

In the 1st article of war, 
captains are directed to cause 
public worship, according to 
the liturgy of the Church of 
England, to be performed in 
their respective ships, and to 
take care that the Lord’s Day 
be observed according to law. 
The Act specifies no punish- 
ment for those who fail in this 
respect, and, therefore, the 
Court must use their own dis- 
cretion with regard to the pu- 
nishment to be awarded. 


Such punishment as the na- 
ture and degree of the offence 
shall deserve. 


Death ; or such other pu- 
nishment ns the nature and 


* Where several offences are noticed in the same article, it 
has not been considered necessary, except in a few cases, to 
give more than one form of charge. 
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pay in the fleet, and ■ of 
and belonging to Her Ma- 
jesty’s ship , did, on the 

day of , 18 — , 

'without leave from the Queen’s 
Majesty, or the commission- 
ers for executing the office of 
lord high admiral, or the com- 
mander-in-chief, or his com- 
manding officer, hold intelli- 
gence with the enemy at — — 
(here insert the 'particulars oj 
the communication held,) 

Article 4. 

For that he, the said — — , 
being in actual service and full 

pay in the fleet, and , of 

and -belonging to the Her Ma- 
jesty’s ship , did, on the 

• ■ day of , 1 8 — , re- 

ceive a message from the ene- 
my at , in substance as 

follows (here insert the pur- 
port of the message), which 

message he, the said , 

did fail to communicate to his 
superior officer within twelve 
liours after the receipt of the 

same, he, the said , 

having had opportunity so to 
do. 

Article 5. 

For that he, the said — , 

did*, on the day of , 

18 — , endeavour to corrupt 

, , seamen of and 

belonging to Her Majesty’s 

ship , in commission, to 

betray their trust, by (here 


degree of the offence shall de- 
serve. 


Death ; or such other pu- 
nishment as the nature and 
degree of the offence shall de- 
serve. 


Death ; or such other pu- 
nishment as the nature and 
degree of the offence shall de- 
serve. 
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insert the particulars on which 
the charge is founded,* 

> Or, 

was, on the day , 

18 — , found on board Her Ma- 
jesty’s ship , in the na- 

ture of a spy, to, &c. 

Auticle 6. 

For that he, the said , 

being in actual service and full 

pay in the fleet, and , of 

and belonging to Her Ma- 
jesty’s ship y did, on the 

day of ■ — - , 18 — , re- 
lieve and assist the enemy at 


Death ; or such otlicr pu- 
nishment as the nature and 
degree of the offence shall de- 
serve. 


* The Act 1 Viet. cap. 91., entitled ‘‘ An Act for abolishing 
the Punishment of Death in certain Cases,” repeals that part of 
the Act 37 Geo. 3. cap. 70. which enacts that “ any person who 
shall maliciously and advisedly endeavour to seduce any pei’son 
or persons serving in His Majesty’s forces, by sea or land, from 
his or their duty and allegiance to His Majesty, or to incite or 
stir up any such person or persons to commit any act of mutiny, 
or to make, or endeavour to make^ any mutinous assembly, or 
to commit any traitorous or mutinous practice whatsoever, shall, 
on being legally convicted of such offence, be adjuged guilty of 
felony, and shall suffer death, as in cases of felony, without be- 
nefit of clergy ; ” and provides that, if any person shall be 
convicted of the offences hereinbefore mentioned, such per- 
son shall not suffer death, or have sentence of death awarded 
against liim or her for the same, but shall be liable, at the dis- 
cretion of the Court, to be transported beyond the seas for the 
terra of the natural life of such person, or for any term not less 
than fifteen years, or to be imprisoned for any term not ex- 
ceeding three years. But as this Act (1 Viet. cap. 91) does not 
make any reference to the 22 Geo. 2. cap. 33., or to any of the 
subsequent acts relating thereto, its provisions cannot be consi- 
dered as extending to offences of tlie description in question 
.brought under the cognizance of naval courts- martial. 
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> by {here insert the par^ 

ticulars on which the charge is 
founded). 


Article 7. 

For that he, the said , 

being in actual service and full 

pay in the fleet, and of 

and belonging to Her Ma- 
jesty’s ship , did, on the 

day of , 18 — ^ 

fraudulently withhold from the 
Court of Admiralty (or Vice- 
Admiralty^ as the case may 
be) at , the undermen- 

tioned papers found on board 
the Spanish brig “ Mercurio,” 
taken as prize by Her Ma- 
jesty’s said ship , on the 

day of , 18 — . 

{Here insert a description 
of the papers withheld) 

Article 8. 

For that he, the said , 

being in actual service and full 

pay in the fleet, and of 

and belonging to Her Ma- 
jesty’s ship ^ did, on the 

day of , 18 — , 

fraudulently take out of the 
Spanish brig “Mercuric,” prize 

to Her Majesty’s ship ^ 

before the said Spanish brig 
was adjudged lawful prize in 
any admiralty court {here tw- 
sert a description of the goods 
taken). 

Article 9. 

For that he, the said——, 
being in actual service and full 


To forfeit and lose his share 
of the capture, and to suffer 
such further punishment as 
the nature and degree of the 
offence shall deserve. 


To forfeit and lose his share 
of the capture, and to suffer 
such further punishment as 
the nature and degree of the 
offence shall deserve. 


Such punishment as a court- 
martial shall think fit to in- 
flict. 
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pay in the fleet, and of 

and belonging to Her Ma- 
jesty’s ship y did, on the 

— day of y 18—, ill- 

treat — * , who was taken 

prisoner in the Spanish brig 
“ Mercurio,” prize to Her Ma* 

jesty’s sliip (here insert 

the particulars on which the 
charge is founded). 

Article 10. 

For that he, the said y 

being in actual service and full 

pay in the fleet, and of 

and belonging to Her Ma- 
jesty’s ship , did, on the 

day of , 18—,* up- 
on signal of fight being made 

from , neglect to make 

the necessary preparations for 
fight, &c. ; 

*Or, 

upon sight of French 

ships of the line, which it was 
his duty to engage, &c. ; 
or, 

upon likelihood of engagement 

with French ships of the 

line, &c. 

Article 11. 

For that he, the said , 

being in actual service and full 

pay in the fleet, and of 

and belonging to Her Ma- 
jesty’s ship , did, on the 

day of , 18 — , 

neglect to observe the orders 

of y his superior ofiScer, for 

(here insert the purport of the 
order which was disobeyed). 


Death ; or such -other pu- 
nishment as the nature and 
degree of the offence shall de- 
serve. 


Death; or such other pu- 
nishment as the nature and 
degree of the offence shall de- 
serve. 
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Charges for a breach of the 12th, 13th, and 
14th articles, may be readily framed from the 
above. 


Article 15. 

For that he, the said——, 
being in actual service and full 

pay in the fleet, and of 

and belonging to Her Ma- 
jesty’s’ ship — , did, on the 
— ' ■ day of — - — ■, 18 — , de- 
sert from the said ship to the 

enemy, taking with*him 

belonging to Her Majesty’s 
said sliip. 

(' If the party deserted with 
any of the Queen^s stores^ they 
must be specified^* 

Article 16. 

For that he, the said——, 
being in actual service and full 

pay in the fleet, and of 

and belonging to Her Ma- 
jesty’s ship ^ did, on the 

day of — , 18 — , de- 
sert from the said ship. 


Death ; or such other pu- 
nishment as the nature and 
degree of the offence shall de- 
serve. 


Death ; or such other pu- 
nishment as the nature and 
degree of the offence shall de- 
serve. 


According to the present regulations of the ser- 
vice, no person is deemed to be a deserter until he 
has been absent from his ship without leave for 
twenty-one days. If apprehended before that time, 
he should be tried for having absented himself 
without leave ; and should it be deemed necessary, 
a charge might be added for attempting to desert. 
The Court would not be justified in passing sentence 
of death on persons guilty of these offences, which 
come under the 36th article of war. 
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It is not necessary to insert in a sentence passed 
on a person for desertion that he should be mulct 
of all the pay and advantages due, and arising to 
him at the period of his desertion ; for this is con- 
sequent on his being found guilty, and cannot be 
considered as a second punishment for the same 
offence. The “ R ” had been affixed to his name, 
notifying his desertion in the opinion of the officer 
who affixed it : he is tried for this desertion ; the 
court-martial find in effect that he^id desert, and 
punish him for the same as the occasion may de- 
serve. The effect of the sentence is, to continue 
the “ R ” against his name to the end of time, un- 
less ordered to be removed by the Admiralty, and 
the wages and advantages are forfeited under the 
11 Geo. 4. c. 20. s. 22., wherein it is enacted, that 
“ if any officer, seaman, or marine, shall desert 
from His Majesty’s service, he shall thereby lose and 
forfeit all wages, prize-money, and other allow- 
ances, benefits, and advantages to which he would 
otherwise have been entitled, as well in respect of 
his services in the ship from which he shall have 
deserted, as of those in all former ships in which 
he may have served.” 

Article 17. 

For that he, the said , Death; or such other pu- 

being in actual service and full nishment as the nature and 

pay in the fleet, and of degree of the oflence shall de- 

and belonging to Her Ma- serve. 

jesty's ship , did, on the 

day of , 18 — , 

when charged with convoying 
and guarding , merchant- 
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vessels, from to , fail 

to comply with his instruc- 
tions in that behalf, by (here 
insert the particulars on which 
the charge is founded). 

The capital punishment appears to be intended 
for those who refuse or neglect to fight in defence 
of the convoy when assailed, or run away cowardly 
and submit the ships to peril and hazard. 

Article 18. 

For that he, the said - 
being in actual service and full 

pay in the fleet, and of 

and belonging to Her Ma- 
jesty’s ship , did, on the 

day of , 18 — ^ 

without authority from the 
commissioners for executing 
the office of Lord High Ad- 
miral of Great Britain, re- 
ceive (or permit to be received^ 
as the case mag be^) on board 
the said ship (Jiere insert a de~ 
scription of the goods received) 
from (here insert the place 
where the goods were received)^ 
such goods not being for the 
use of the said ship, nor be- 
longing to any merchant-ship 
or vessel which had been ship- 
wrecked, or in imminent dan- 
ger of being shipwrecked, and 
not necessary to be received, 
in order to the preserving 
them for their proper owner. 

This article was framed in order to put a stop to 
a custom which had grown into a great abuse, of 
captains of ships of war conveying merchandize 

H 3 


To be cashiered, and be for 
ever afterwards rendered in- 
capable to serve in any place 
or office in the naval service of 
Her Majesty, her heirs, and 
successors. 
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on freight^ whereby the dignity of the service was 
compromised, and the efficiency of the ships ma- 
terially impaired. In addition to the punishment 
which a court-martial is directed to award to per- 
sons guilty of a breach of this article, the 24th 
section of the Act subjects them to a penalty of 
500/., to be sued for and recovered in one of the 
superior courts. 

Abticle 19. 

For that he, the said- Death; or such other pu- 

being in actual service and full nishment as the nature and 

pay in the fleet, and of degree of the offence shall de- 

and belonging to Her Ma- serve. 

jesty’s ship ^ did, on the 

day of , 18 — , en- 
deavour to make a mutinous 
assembly {here insert where 
the offence was committed)^ 
by {here insert the particulars 
of the offence), 

A charge founded on the latter part of the 19th 
Article would generally be worded as follows : — 

For that he, the said , Such punishment as the na- 

being in actual service and full ture and degree of the offence 

pay in the fleet, and of shall deserve. 

and belonging to Her Ma- 
jesty's ship y did, on the 

— day of — y 18 — y be- 
have with contempt to , 

his superior oflicer {here in’- 
sert where the offence was 
committed)y by {here insert the 
particulars of the offence). 

The above will form a guide for framing charges 
for a breach of the 20th, 21st, 22nd, and 23rd ar- 
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tides. With regard to the 22nd and the latter 
part of the 19th Artide, it may be useful to remark, 
that the law officers of the crown have given it as 
their opinion, that officers who take no military 
command are, notwithstanding, to be considered as 
officers within the meaning and the protection of 
those articles. * 

•> 

It is not possible to draw any positive line be- 
tween officers being in the execution of their office 
and the contrary ; each case must in a great mea- 
sure depend on its own particular facts and circum- 
stances, to be judged of and determined by the 
court-martial ; but generally it may be considered 
that an officer on board the ship to which he be- 
longs, or employed on any service out of the ship, 
to which he has been ordered by his superior in 
command, is in the execution of his duty, within 
the meaning of the 22nd article of war. 

In November, 1804, a court-martial assembled 
for the trial of Timothy Mahoney, a seaman be- 
longing to the “ Leviathan,” on a charge of having 
“ struck his superior officer on shore, in the dock- 
yard at Portsmouth.” Mr. Greetham, the Judge 
Advocate, informed the Court that he felt it to be 
his duty to state that he entertained considerable 
doubts of the competency of the Court to proceed 
to the punishment or trial of the offender, as it ap- 
peared from the letter of the complainant that the 

* See also Abstract of Courts-martial/’ Jas. Jones, seaman, 
of Her Majesty’s ship ** Blonde,” tried in June, 1841, for strik- 
ing the surgeon of that ship. 
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offence was committed in His Majesty’s dominions 
on shore, in the dockyard ; and he pointed out for 
their consideration the proviso in the Act 22 Geo. 2. 
c. 33., in which it is stated, “ that nothing in this 
Act contained shall extend, or be construed to ex- 
tend, to empower any court-martial to be constituted 
by virtue of this Ac^to proceed to the punishment 
or trial of any of the offences specified in the se- 
veral articles contained in this Act, or of any offence 
whatsoever (other than the offences specified in the 
5th, 34th, and 35th of the foregoing articles and 
orders), which shall not be committed upon the 
main sea, or in great rivers only, beneath the 
bridges of the said rivers nigh to the sea, or in any 
haven, river, or creek within thejurisdictionof the 
Admiralty, and which shall not be committed by 
such persons as at the time of the offence committed 
shall be in actual service and full pay in the fleet 
or ships of war of His Majesty:” that the article 
relative to striking a superior officer does not ap- 
pear to be Mentioned in the exceptions of the said 
proviso; and therefore Mr. Greetham contended 
that the court-martial had no jurisdiction over the 
offence. The law officers of the crown, to whom 
the question was referred, were of opinion that the 
prisoner could not be tried on a charge of having 
struck his superior officer on shore within his Ma- 
jesty's dominions. 

Had this man been tried for mutiny, there could 
have been no doubt as to the court being competent 
to take cognizance of the offence. Although the 
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crime of striking a superior officer is made the 
subject of a separate article of war, it is neverthe- 
less identical with mutiny, as mentioned in the 
22nd article. We have always understood mutiny 
to be the act of a subordinate depriving his superior 
of the lawful command and' power attached to his 
office : amongst the various ways in which this may 
be done, surely one more effectual than by striking 
him could not be conceived. We fully admit that 
in the case of Mahoney, worded as the complaint 
against him was, the court-martial had no juris- 
diction : he should have been charged with “ mu- 
tiny and the fact of his having struck a superior 
officer when in the execution of his office would 
have borne out that charge. 

In the. year 1797, two men (Moorson and Dolli- 
son), belonging to the “ Beaulieu,” were tried by 
court-martial for mutiny ; the first in striking Mr. 
Phillips, 3rd lieutenant, whm in the execution of his 
duty on shore at Deal; the other for acts done on 
board the ship. Although, from the evidence, it 
appeared that the conduct of Moorson was of a 
very mutinous character after he was taken on board 
the Beaulieu, we find, from the following minute, 
which is entered on the proceedings, that the Court 
would not take cognizance of any other act of mu- 
tiny alleged to have been committed by him, except 
that which was mentioned in the charge, namely, 
“ striking Mr. Phillips, 3d lieutenant, when in the 
execution of his duty on shore at Deal.” 

“ A doubt arising whether the charge for mutiny 
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is confined to the striking of Lieutenant Phillips 
by Thomas Moorson, on the 24th of June, or to 
other acts of mutiny on that evening, the Court 
were of opinion that the charge against Thomas 
Moorson is confined to the striking of Lieutenant 
Phillips.” * 

“ Mutiny is not a rebelling or rising only against 
a lawful authority ; or an insurrection of soldiers 
to effect a purpose of their own, however other- 
wise lawful, by their own means ; or debating or 
consulting together on any subject of discontent, 
arising out of a military measure, arrangement or 
command, with a view to the contravention of it, 
but a murmuring, or muttering even, against the 
exercise of authority, or about real or fancied 
grievances, in the hearing of the soldiery, tp raise, or 
have a tendency to raise, ill humours or passions, 
and to stir up disquiet or sedition in the army. 

“ It is not, therefore, necessarily an aggregate 
offence, committed by many individuals; for, in the 
last instance specified, it may originate and con- 
clude with a single person. 

“ So, mutiny may consist in the act of one person 
in opposing by force any act ordered to be done ; 
and more decisively in any violence done to the 
person of any officer in the execution of his duty. 

“ For an offence of the latter description. Cor- 
poral M‘Marran, of the 42d regiment, was tried by 

* Both these men were found guilty. Moorson was sentenced 
to suffer death, but recommended to mercy; and Dollison to 
receive one hundred lashes. 
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a general court-martial in the month of March, 
1813, on an express charge of mutiny * in dis- 
charging his piece at Lieut. A. Dickenson of the same 
regiment, and shooting him through the body while 
in the execution of his duty. 

“ The Court having found the prisoner guilty of 
the criminal matter charged, sentenced him to be 
hanged. 

“ The unfortunate officer died in this instance 
of the wound inflicted on him, — so that the ofiender 
might have been proceeded against as for murder ; 
though the latter mode of prosecution, for peculiat 
reasons, perhaps, was preferred.”* 

Article 24. 

For that he, the said , According to the nature and 

being in actual service and full degree of the offence. 

pay in the fleet, and of 

and belonging to Her Ma- 
jesty’s ship , did, on the 

— day of , 18 — , 

vrastcfully expend the stores 
of the said ship by (Jiere in- 
sert the description of stores, 
and the manner in which they 
were expended). 

A charge of embezzlement, or appropriating the 
public stores to private purposes, may be framed 
from the above. 

Article 25. 

For that he, the said — , Death ; or such other punish- 

being in actual service and full ment as the nature and degree 

pay in the fleet, and of of the offence shall deserve. 

and belonging to Her Ma- 

* Samuel’s Military Law, p. 253. 
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jesty’s ship — , did, on the 

day of 9 18 — ^ 

unlawfully burn a certain ^ 

at , the same not then ap- 

pertaining to an enemy, pirate, 
or rebel. 

Article 26. 

For that he, the said ^ Death ; or such other punish- 

being in actual service and full ment as the offence shall bo 
pay in the fleet, and — of judged to deserve, 
and belonging to Her Ma- 
jesty’s ship , did, on the 

— day of , 18 — y 

through wilfulness (or neg^ 
tigencey as the case may be)y 
run the said ship on shore at 

{here describe the place 

where the ship was stranded). 

The capital punishment must have been in- 
tended for those only who should be found guilty 
of having wilfully and maliciously stranded one of 
the king’s ships. 

Article 27- 

For that he, the said- Death ; orsuch other punish- 

being in actual service and full ment ns the court-martial shall 

pay in the fleet, and of deem the case to require. 

and belonging to Her Ma- 
jesty’s ship , did, on the 

— ■ day of ' ' , 1 8 —, 

negligently perform the duty 
imposed upon him, by {here in- 
sert the particulars on which 
the charge is founded). 

Article 28. 

For that he, the said y Death. On this charge the 

being in actual service and full accused may be found guilty 
pay in the fleet, and of of manslaughter only. 
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and belonging to Her Ma- 
jesty’s ship y did, on the 

day of y 18—, 

when on board the said ship, 
wilfully, and of his malice 
aforethought, kill and murder 
(name of the party killed)^ of 

and belonging to , by 

stabbing him in the right side 
of the neck with a knife, giv- 
ing to the said ■ » one mortal 

wound, of which mortal wound 
the said did languish un- 
til the day of , 18 — , 

on which said day of 

- — , 18 — y the said , in 

Her Majesty’s ship y of 

the said mortal wound died. 


Murder, according to the definition of Lord 
Coke, is, “ when a person of sound memory and 
discretion unlawfully killeth any reasonable crea- 
ture in being, and under the king’s peace, with 
malice aforethought, either express or implied.” 

Where it appears that one person’s death is oc- 
casioned by the hand of another, it is for that other 
to shew, either by evidence, or by inference from 
the circumstances of the case, that his offence is 
of a mitigated character, and does not amount to 
the crime of murder. * 

“ Every indictment of this kind may receive at 
the hands of the jury one of these terminations ; 
First, that the prisoner is innocent ; secondly, that 
he occasioned the death in such a way as implies 
blame, but still falls short of wilful murder; and, 
* Rex V. Greeneicre, 8. C. & P. 42. 
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lastly the party may be found guilty of murder. 
Before I go to the minute points of the case, it may 
be convenient to state the general principles upon 
which the law turns with regard to this subject. 
As soon as it is ascertained that one individual in 
the possession of his reason has wilfully taken away 
the life of another, the law’s first presumption is 
that the party is guilty of wilful murder. This, 
you know, supposes the act to have been done 
maliciously ; but with regard to malice, I should 
tell you, that it is not necessarily meant by that 
term, that at the moment the party killing has any 
old or present grudge against the deceased ; it is 
not that at the moment he takes away his life he is 
acting on some deliberate design. It is only that 
the party has done the act, knowing that he has 
done it, and that the means are such as, in all 
human reason, are likely to produce death. If I 
were to take a loaded pistol, and fire it into that 
crowd, who are entirely strangers to me, — if I did 
that act deliberately, and death ensued, I should 
bo guilty of murder. The law would say that I 
did it with malice prepense. I could not do it 
without having bad feelings, and a reckless heart. 
Every one must be presumed to intend the natural 
consequences of his acts. If you were to throw a 
stone at a vrindow, it must be taken that you in- 
tend to break it, because it is a brittle substance. 
That being so, if you had heard nothing more than 
simply that the prisoner taking a knife in his hand, 
had stabbed his son, that would have put it upon 
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him to clear himself from the charge Of murder. 
The law requires from him, and will allow him to 
shew that there were some mitigating circumstances, 
which alter the presumed character of the act, be* 
cause it has at once a sacred regard for human 
life, and also a respect for man’s failings, and wiU 
not require more from an imperfect creature than 
he can perform ; and therefore, as it is well known 
that there are certain things which so stir up man’s 
blood, that he can no longer be his own master, the 
law makes allowance for them. If, therefore, a 
person being stung and excited inflicts a fatal blow 
or wound, provided the provocation be sufficient, 
and acting upon him at the time, and recent, he 
will only be guilty of manslaughter ; and in this 
the law does not depart from its original principle, 
because it then supposes that the individual was not 
guilty of malice prepense^ but that what he did was 
done in a moment of overpowering passion, which 
prevented the exercise of reason ; so that the general 
distinction is this ; in the one case the man is cool, 
and must be taken to have malice ; in the other, 
if he has had sufficient provocation, while it is 
fresh, then he has not malice. In some instances 
you must feel certain, from the acts of the party, 
that he had a grudge. Suppose a man destroyed 
another by poison ; if it were proved that he had 
previously bought the poison, and prepared the cup, 
although he should have had a quarrel with the 
party at the very time of administering it, you 
could not doubt that there was express and actual 
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malice. If a person has received a blow, and in the 
consequent irritation immediately inflicts a wound 
that occasions death, that will be manslaughter. 
But he shall not be allowed to make this blow a 
cloak for what he does ; and, therefore, as in the 
case of poisoning, though there have been an actual 
quarrel, and the deceased shall have given a great 
number of blows, yet if the party inflict the wound, 
not in consequence of those blows, but in con- 
sequence of previous malice, all the blows would go 
for nothing. So in the present case, if there was 
a stab given in consequence of a grudge entertained 
a day or two before, all that passed between these 
parties at the very time must go for nothing ; for 
the simple reason, that the blows were not the cause 
of the crime. So that if you believe on the Monday 
or Wednesday before, the prisoner used the threats 
which have been sworn to, deliberately, then all the 
quarrel and the wrestling may be entirely dismissed 
from your consideration. I for one, however, am not 
disposed to pay much attention to declarations of 
this description. In some cases they may be de- 
serving of consideration ; but least of all if they 
proceed from a passionate mind, in that situation 
of life in which the prisoner is. Then I will sup- 
pose that all was purely unpremeditated till 
Chorlton came ; and then the case will stand thus : 
the father and the son have a quarrel, the son gets 
the father down, the son has the best of it, and 
the father has received considerable provocation ; 
and if when he got up and threw the pick at the 
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deceased, he had at once killed him, I should have 
said that it was manslaughter. Now comes the 
more important question (the son having given 
no further provocation), whether in truth that 
Avhich was in the first instance sufficient provoca- 
tion, was so recent to the actual deadly blow, that 
it excused the act that Avas done, and whether the 
father Avas acting under the recent sting, or had 
had time to cool, and then took up the deadly 
weapon. I told you just noAv, he must be excused 
if the provocation was recent, and he acting on its 
sting, and the blood remained hot ; but you must 
consider all the circumstances, the time Avhich 
elapses, the prisoner’s previous conduct, and the 
deadly nature of the Aveapon, the repetition of the 
bloAvs, because though the law condescends to palliate 
human frailty, it will not indulge human ferocity. 
It considers man to be a rational being, and requires 

that he should exercise a reasonable controul over 

* 

his passions.”* 

If a person being in possession of a deadly 
Aveapon, enter into a contest with another, intend- 
ing at the time to avail himself of it, and in 
the course of the contest actually use it and kill 
the other, it will be murder ; but if he did not 
intend to use it when he began the contest, but 
used it in the heat of passion, in consequence of an 
attack made upon him, it will be manslaughter. If 
he used it to protect his OAvn life, or to protect 

* Coleridge, J., sumiuing up to the jury in the Case of Reg. 
V. Kirham, 8 C. & T. 116. 


O 
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himself from such serious bodily harm as would 
give him a reasonable apprehension that his life 
was in immediate danger, having no other means 
of defence, and no means of escape, and retreating 
as far as he can, it will hQ justifiable homicide.* 

On a trial for murder, every person who was 
present at the time of the transaction which gives 
rise to the charge, ought to be called as a witness 
on the part of the prosecution ; for even if they give 
different accounts, the jury should hear the evidence, 
and draw their own conclusions as to the truth, f 

If one person kill another in a deliberate duel, 
under provocation of charges against his character 
and conduct ever so ginevous it will be murder in 
him and his second. J But where upon a sudden 
quarrel two persons fight and death ensue to one of 
thorn, if it appear that it was not the result of pre- 
conceived anger or malice, the other cannot be 
convicted of more than manslaughter. On the other 
hand, if the parties fight at any time after the 
quarrel, so considerable, that it may be reasonably 
supposed that the blood was cooled, and the first 
burst of anger passed aw.iy, the person killing will 
be guilty of murder. 

In 1838, Messrs. Young and Webber were tried 
before Mr. Justice Vaughan and Mr. Baron Al- 
derson, on an indictment, charging them (together 
with two other persons not in custody, viz., F. L. 
Eliot and E. D. Broughton) for the wilful murder 

* Heff. V* Smithy 8 C. & P. 812. 
t Reg, V. HoUleriy 8 C. & P. 814. t 1 Russell, 297. 
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of Charles F. Mirfin, who was killed in a duel by 
Mr. Eliot, at which the prisoners Young and Web- 
ber were present, aiding and abetting. 

Mr. Justice Vaughan, in summing up to the 
jury, said, — “ There is no difficulty as to the law 
upon this subject. Principals in the first degree 
are those by whom the death Avound is inflicted ; 
principals in the second degree, those Avho are pre- 
sent at the time it is given, aiding, abetting, com- 
forting, and assisting the persons actually engaged 
in the contest. Merc presence alone will not be 
sufficient to make a i)arty an aider and abetter ; but 
it is essential tlnit he should by his countenance 
and conduct in the proceeding, being present, aid 
and assist the principals. When upon a previous 
arrangement and after there has been time for the 
blood to cool, two persons meet with deadly wea- 
pons, and one of them is killed, the party who 
occasions the death is guilty of murder; and the 
seconds also arc equally guilty. The question then 
is did the prisoners give their aid and assistance 
by their countenance and encouragement of the 
principals in this contest ? There are some pecu- 
liarities in this case, and one is, that four persons, 
two of Avhom were the prisoners, went down to the 
ground in company Avith Eliot, and that neither 
of the prisoners avus called upon to act as a second. 
If, hoAvever, either of them sustained the principal 
by his advice or presence, or, if you think he went 
down for the purpose of encouraging and forward- 
ing the unlawful conflict, although he did not say 
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or do anything, yet, if he was present and was 
assisting and encouraging at the moment when 
the pistol was fired, he will be guilty of the otfence 
imputed by the indictment. Questions have arisen, 
as to how far the second of a party killed in a 
duel, is liable to an indictment for the murder of 
the deceased. I am clearly of opinion that he is. 
But the real question here is, whether you are quite 
satisfied that the prisoners were on the ground for 
the purpose of giving aid and assistance when the 
fatal shot was fired. If near enough to give their 
aid and to give their countenance and assistance, 
that would render them liable upon the charge 
now made against them. As it seems to me the 
going down with the person who fired the shot, if 
they were present when it was fired, is an indica- 
tion of guilt. But it is said on behalf of one of the 
prisoners, that he was there for the purpose of 
bringing about a reconciliation, and not to give his 
countenance to the continuance of the contest; and 
that he did not remain. That is a question for you. 
There is no evidence that either of them said or 
did anything; but if you are satisfied that they 
went down and returned with Mr. Eliot and his 
other friends, that leads to a strong inference that 
they were present when the shot was fired. It 
may be by possibility that Webber retired after 
the first shot, or, if you can suppose that after that 
he turned his back, intending to have nothing more 
to do with the matter, then it would be difficult to 
say that he was present, aiding, abetting, and as- 
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sistiiig. Webber says, “ I am not implicated in it;'* 
but it is a strong circumstance that all Eliot’s party 
go down to the ground in company, and that they 
are traced back to town together.” The jury re- 
turned a verdict of guilty" against both prisoners, * 

Where persons having authority over others, to 
arrest or imprison them, and using proper and lawful 
means for that purpose, arc resisted in so doing, 
and killed, it Avill be murder in all who take part 
in such resistance, f 

Justifiable homicide is where no blame whatever 
is attached to the party killing. Excusable homi- 
cide is where the party killing is not altogether 
free from blame. The Act 9 Geo. 4, cap. 31. 
sect. 10. enacts that no punishments or forfeiture 
shall be incurred by any person who shall kill 
another by misfortune, or in his own defence, or in 
any other manner without felony. 

Where an oflicer in the execution of his ofllce, 
cither in a civil or criminal case, kills a person that 
assaults or resists him ; or if, in attempting to take 
a man charged with felony, he be resisted, and, in 
the endeavour to take him, kills him, it would be 
justifiable homicide in the officer, provided he could 
show that there was a positive necessity on his 
side, that the party could not be arrested or appre- 
hended — that the mutiny could not be suppressed 
— that the prisoners could not be kept in hold 
unless such homicide were committed; otherwise 


* 8 C. & P. 652. 


f 1 Russell, 592. 
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without such absolute necessity it is not justifi- 
able. * 

In October, 1812, Lieutenant Gamage of the 
Griffon was tried by court-martial for having on 
the 20th of that month killed Serjeant Lake of the 
royal marines, by stabbing him with his sword. 
The circumstances which led to this melancholy 
affair are briefly these: — Mr. Gamage ordered the 
Serjeant to walk the gangway with his musket as 
a punishment for some ofience which he had com- 
mitted ; the Serjeant refused, and, from the evi- 
dence produced at the court-martial, appears to 
have behaved himself in a very insubordinate man- 
ner. Mr. Gamage went below and put his sword 
on, returned to the deck and repeated his order to 
the Serjeant, Avho still positively T’cfused to obey; 
whereupon he (Mr. Gamage) stabbed him. There 
was no mutiny in the ship’s company, no imme- 
diate danger of anything of the sort, and conse- 
quently it was the duty of the lieutenant to cause 
the Serjeant to be arrested and confined until an 
opportunity presented itself of bringing him to a 
court-martial for his misconduct. Unfortunately, 
however, in a moment of irritation, and, perhaps, 
under the impression that he was doing no more 
than what he would be legally borne out in doing, 
he assumed an authority over the life of a fellow 
subject, which the law will only tolerate in cases 
of the rrwst pressing and absolute necessity. Not- 
withstanding the high character for humanity 

* 4 Black. Comm. 178. (edit. 1800). 
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which he received from several officers and men, 
the Court found him guilty of murder, and he ex- 
piated his crime by an ignominious death. 

Homicide is also justifiable if committed for t ac 
prevention of any forcible or atrocious crime ; for 
instance, the law justifies a woman killing one who 
attempts to ravish her. For the one uniform prin- 
ciple that runs through our own and all other laws 
seems to be this — that where a crime, in itself 
capital, is endeavoured to be committed by force, it 
is lawful to repel that force by the death of the 
party attempting. * 

Excusable homicide is where a man doing a law- 
ful act, Avithout any intention of hurt, unfortu- 
nately kills another. As where a person is shoot- 
ing at a mark and undesignedly kills a man; or 
Avhere an officer jiunishing a criminal and happens 
to occasion his death, it is only misadventure ; for 
the act of correction Avas laAvful ; but if he exceeds 
the bounds of moderation, either in the manner, the 
instrument, or the quality of punishment, and death 
ensues, it is manslaughter at least, and in some 
cases (according to the circumstances) murder; for 
the act of immoderate correction is unlawful. So 
also in self-defence upon a sudden affray homicide 
is excusable rather than justifiable. The right of 
natural defence does not imply a right of attacking ; 
for instead of attacking one another for injuries 
past or impending men need only have recourse to 
the proper tribunals of justice. They cannot there- 


* 4 Black. Comm. 180. (edit. 1800). 
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fore legally exercise this right of preventive de- 
fence, but in sudden and violent cases when certain 
and immediate suffering would be the consequence 
of waiting for the assistance of the law. Where- 
fore to excuse homicide by the plea of self defence, 
it must appear that the slayer had no other possible 
(or, at least, probable) means of escaping from his 
assailant. * 

“ There is one species of homicide se defendmdo, 
where the party slain is equally innocent as he who 
occasions his death ; and yet this homicide is also 
excusable from the great universal princijde of self- 
preservation, which prompts every man to save his 
own life preferably to that of another where one of 
them must inevitably perish. As, among others, 
in that case mentioned by Lord Bacon, where two 
per.sons, being shipwrecked and getting on the same 
plank, but finding it not able to save them both, 
one of them thrusts the other from it, whereby he 
is drowned. lie who thus preserves his own life at 
the expense of another man’s, is excusable through 
unavoidable necessity, and the principle of self- 
defence ; since their both remaining on the same 
weak plank is a mutual, though innocent, attempt 
upon and an endangerment of each other’s lifc.”f 

“If two draAV their swords upon a sudden quar- 
rel, and one kills the other, it is only manslaughter. 
Sir Charles Pym with one party, and Mr. Walters 
with another party, dined at a tavern, and on com- 
ing out, Sir Charles P. and Mr. W. quarrelled and 

t Ibid. 185. 


* 4 Black. Comm. 181. (edit. 1800). 
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drew their swords, and Mr. W. ran Sir Charles P. 
through the body and he died. There was no evi* 
dence of any unfair advantage taken by Mr. AV. nor 
could the witnesses say more than that they heard 
them quarrelling, saw their swords drawn, and the 
sword through Sir Charles P.’s body ; and it ap- 
peared that the parties did not know each other 
before. When Sir Charles P. fell, Mr. W. took 
him by the nape of the neck, and dashed his head 
upon the ground, and said, ‘ Damn you, you are 
dead.’ Jenner, 15., told, the jury that this was only 
manslaughter. The jury, however, were disposed 
to find it murder, because of the dashing the head 
against the ground, &c. ; but Allibone, J., repeated 
to them that it was manslaughter only, and they 
found accordingly.”* 

“ Put Avhere two pei’sons who have formerly 
fought on malice, are afterwards, to all appearance, 
reconciled, and fight again on a fresh quarrel, it 
shall not be presumed that they were moved by 
the old grudge, unless it appears by the whole cir- 
cumstances of the casc.”f 

“ The crime of manslaughter does not admit of 
accessories before the fact, because it is supposed 
to be altogether unpremeditated. But all those 
M'ho are present aiding and abetting the fact com- 
mitted are considered principals in the second de- 
gree. There may, however, be accessories after the 
fact in manslaughter. If, therefore, upon an in- 
dictment against the principal and an accessory 

t 1 Hale, 452. 


* 1 Bussell, 586. 
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after the fact for murder, the offence of the princi- 
pal be reduced to manslaughter, the accessory may 
be convicted as accessory to the manslaughter."* 
Article 29. 

For that be, the said » Death, 

being in actual service and full 

pay in the fleet, and of 

and belonging to Her Ma- 
jesty’s ship , did, on the 

day of , 18 — , com- 
mit the unnatural and detest- 
able sin of buggery with {Itere 
hisert the name in full of the 
party tipon whom^ and the 
place where^ the crime was 
perpetra tedy'\ 

This is a horrible crime to contemplate, and one 
wherein the Court may more readily than in any 
other case be imposed upon by the testimony of 
false and malicious witnesses, creating, as it natu- 
rally does, so much prejudice against the parties 
accused of having committed it. Blackstonc says, 
“ It is a crime Avhich ought to be strictly and im- 
partially proved, and then as strictly and impar- 
tially punished ; — a crime of so dark a nature, so 
easily charged, and the negative so difficult to be 
proved, that the accusation should be clearly made 
out, for, if false, it deserves a punishment inferior 
only to that of the crime itself.” It therefoi’e be- 
hoves the Court to be extremely minute and care- 
ful in the examination of the witnesses, and guarded 

* 1 Russell, 079. 

t Add another chaise against the parties, so as to bring them 
witliin the 2d Article of War, lest the capital charge should 
not be proved. ( Vide page 174. Article 2.) 
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in giving their judgment. However clear against 
the prisoner it may appear to be, no feeling of 
delicacy or disgust will justify them in omitting to 
inquire into all the circumstances of the transaction 
they are called upon to investigate ; the witnesses 
should be forced to give their evidence in plain 
unmistakeable terms ; and the Court must always 
bear in mind the ditfcrcnce between legal and moral 
guilt, and that, to render the crime complete in 
the eye of the law, there must be proof of pene- 
tration into the body ; emission need not be proved. 
(9 Geo. 4. c. 31. s. 18.) 

Both parties who may be implicated arc amenable 
to prosecution, and to the same punishment in case 
of conviction ; but it is never advisable to prosecute 
both, except where the evidence against both is 
sufficient, independent of the testimony of either 
of them against the other. If it be committed on 
a boy under fourteen years of age, it is felony in 
the agent only, and the boy may be convicted of 
a breach of the 2nd Article of War, relating to 
uncleanness and scandalous actions. 

“ It is not alloAvablc to show, on the trial of an 
indictment, that the prisoner has a general dispo- 
sition to commit the same kind of offence as that 
charged, against him ; therefore, in a prosecution 
for an infamous crime, an admission by the pri- 
soner that he had committed such an offence at 
another time, and with another person, and that 
his natural inclination was towards such practices, 
ought not to be received in evidence. 
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“ In cases where it is not probable that all the 
circumstances necessary to constitute this offence 
will be proved, it may be advisable only to prefer 
an indictment for an assault"* with intent to com- 
mit an unnatural crime. And it should be ob- 
served, that the mere soliciting another to the 
commission of this crime has been treated as an 
indictable offence.” f 

In order to obviate the possibility of any ulterior 
difficulty arising on the question of the proceed- 
ings of the Court in cases of this nature, the Judge- 
Advocate should enter on the minutes the fact of 
the attention of the Court having been directed to 
the state of the law in reference to this crime. 

Autici.e 30. 

For that he, the said , Death; or otherwise, as a 

being in actual service and full court-martial, ui>on consider- 

pay in the fleet, and of ation of circumstances, shall 

and belonging to Her Ma- find meet, 
jesty’s ship — did, on the 

day of , 18 — 

(/icrc insert the place where 
the offence was committed), 
commit a robbery, by (Jiere in- 
sert the facts, and a description 
of the articles stolen), the pro- 
perty of , &c. 

“ It is not necessary the prosecutor should prove 
all the articles mentioned in the indictment to have 
been stolen : if he prove the defendant to have 
stolen any one of them, it is sufficient.” J 

* At courts-martial for “uncleanness.” (^Vide page 174. 
Article 2.) 

t 1 Russelly 699. 


} Archbold, 170. 
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The common law of England draws a distinction 
betAvecn “ robbeiy ” and “ theft.” Robbery is de- 
fined to be “ the felonious and forcible taking, from 
the person of another, of goods or money to any 
value, by putting him in fear.”* Theft \& “the 
felonious taking and carrying away of the personal 
goods of another, unaccompanied with any other 
atrocious circumstances.” f 

Although the latter crime was provided for in 
the Act of 13 Chas. 2. c. 9., there is no mention 
made of it in the present Articles of War ; but the 
practice at courts-martial has been to take cogni- 
zance of it under the 30th Article. This practice 
has obtained so long, that we apprehend no ob- 
jection could be made to it now; but it is very 
doubtful whether a court-martial would be justified 
in awarding a capital punishment for a breach 
of this Article unless the oflFence amounted to a 
robbery in the legal acceptation of that term. 

On the morning of the 28th April, 1789, the 
“ Ambuscade ” being at Messina, the ship’s com- 
pany were sent on shore to the lazaretto, by the 
direction of the ofiicer of the Health Otfice, in 
order to their being smoked. At noon the ship’s 
company all returned on board. At one in the 
afternoon the commander received advice from the 
keepers of the lazaretto, that, on examining the 
magazines after the people were smoked and gone 
on board, they found several pieces of gold and 

* Black. Comm. 243. (edit. 1800.) t Ibid. 229. 
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silver brocade velvet missing (the same being part 
of the cargo of a merchant-vessel, and had been 
put on shore from her to perform quarantine), and 
that they supposed it must have been stolen by 
some of the “ Ambuscade’s ” people. Three men 
Avere tried by court-martial for this offence, two of 
whom Avere adjudged to suffer death, and the other 
to receive 400 lashes. A doubt arose as to whether 
the offence proved against the prisoners amounted 
to a robbery Avithin the true intent and nocaning of 
the 30th Article of War; and Avhether the pri- 
soners were triable by court-martial for the said 
offence, notwithstanding the same Avas committed 
out of Ilis Majesty’s dominions. 

The opinion of His Majesty’s Advocate, At- 
torney-General, Solicitor-General, and counsel for 
the Admiralty, to whom the questions Avere re- 
ferred, Avas as follows: — 

“ We think the offence charged against the pri- 
soners was robbery Avithin the meaning of the 30th 
Article ; and that the prisoners might be tried under 
the authority of the 35th Article. 

“ W. Scott, 

“ A. Macdonald, 

“ Jno. Scott, 

“ Tiios, Uevan. 

“ F. C. Gust.” 

Article 31. 

For that he, the said , To be cashiered, and ren- 

being in actual service and full dcred incapable of further em- 
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pay in the fleet, and of 

and belonging to Her Ma- 
jesty’s ship — , did, on the 
day of 18 — , 

knowingly sign a false muster- 
book of the said ship, for the 

period between — and ^ 

in which the name of 

appears on the ship’s com- 
pany’s list, at number , as 

an able seaman, whereas no 

such person as was, or 

has since been, part of the 
crew of, and belonging to the 
said ship. 

Article 32. 

For that he, the said , 

being in actual service and full 
pay in the fleet, and — of 
and belonging to Her Ma- 
jesty’s ship , did, on the 

day of , 18 — , 

when charged as Provost-Mar- 
shal with the custody of , 

a prisoner lawfully committed 
to his charge, wilfully sufier 
the said to escape. 

Article 33. 

For that he, the said , 

being in actual service and full 

pay in the fleet, and of 

and belonging to Her Ma- 

icsty’s ship , did, on the 

day of , 18 — , be- 
have in a cruel and oppressive 
manner to — (^here insert 
the name of the party ^ and the 
particulars on which the charge 
is founded^ 


ployment in Her Majesty’s 
naval service. 


Such punishment as a court- 
martial shall deem him to de- 
serve. 


To be dismissed from Her 
Majesty’s service. 
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Act 10 and 11 Yict. cap. 

59. see. 2. 

MANSLAUCiUTKU. 

For that he, the snid- 
beiii" in actual service and full 

pay in the fleet, and of 

and belonging to Her Ma- 
jesty’s ship , did, on the 

day of , 18 — , 

when on shore at Lisbon, in 
the dominions of Her Ma- 
jesty the Queen of Portugal, 
unlawfully kill , by dis- 

charging at him a certain pis- 
tol, then and tlicre loaded, and 
charged with gunpowder and 
one leaden bullet, with which 

leaden bullet the said did 

shoot the said in the 

head, giving to the said 

one mortal wound, of which 

mortal wound the said 

did languish until the day 

of , 18 — j on which said 

■ day of — -, 18 — , the 

said -, on shore at Lisbon, 
as aforesaid, of the said mortal 
wound died. 


Such punishment, other than 
death, as the degree of the of- 
fence shall be found to de- 
serve. 


Manslaughter is the unlawful killing of another 
without malice either express or implied, which 
may be either voluntarily, upon a sudden heat, 
or involuntarily, but in the commission of some 
unlawful act. 

Note. — For further information regarding this crime, see 
remarks appended to the 28th Article, page 189. 
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Date of 
Trial. 

Jan. 2. 
Jan. G. 


Jan 6. 


Jan. 7. 


Jan. 7. 


Jan. 8. 

Jan. 8. 


Jan. 9. 

Jan. 0. 


N.TmP of the 
Party tried. 


W. Maxwell 
J. Luckombe 


J. Farmouth 


W. Mulyneux 


G. Cole 


T. Lajihain 


I). Gray 


A. De Maync, 
officers and 


Qimlity. 


Hoatswain 

Purser 


Sc.Tnian 


Ship. 


Tweed 

Barham 


Druid - 


Lieutenant Magnificent - 


Acting 

lieutenant. 


As^'istant 

surgeon. 


Master, 

command- 

ing. 


Magnificent 


Mersey, kite 
ni.ite of Mag- 
nificent. 


Nature of the Charge. 


Espieglc 


Kangaroo, sur- 
veying vessel. 


Sodomy . . _ 

Disobedience of orders, aud contempt 
to his superior officer. 


M.iking use of mutinous expressions 
towards I.ieiit. .T. .ShephiTd of that 
ship, oil the ipiarter deck, and strik- 
ing .Sergeant Barrett, hU bupuriur 
officer. 

Neglect of duty 


Disobedience of orders and mutinous 
conduct. 


Disobedience of orders and contempt 
to Ins superior officer. 


J'or a brcacb of the 2;id Article of 
War, and uuofliccrlike conduct. 


Drunkenness - 


For the loss of that ship on the Hog- 
sties. 
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Finding of the Sentence. 

Fiinishmcut awarded. 

Remarks, Ac. 

Proved - - - . 

To sufTcr death. 


Proved - - - . 

In consideration of his long services, and of 
his ch.'iraetcr from documents presented to 
the Court, only severely reprimanded and 
admonished to be more circumspect m his 
conduct in future. 


Fully proved - - . 

To sufler death .... 

Recommended 
to mercy. 
Transported for 
life. 

Fully proved - - . 

In consideration of a letter addressed to the 
Court from the roiniiiander-iii-chief liy 
which It appearo th.Tt he has lost his pro- 
motion ; only disniis.<.ed his ship ; and Ids 
promotion to be slopped tor twelve months. 


Proved . , - . 

To receive 100 laslies, and to he mulct of all 
his p.iv. And U appearing to tlie Court, 
that IVillLim Cross, guii-rooiii steward at 
the “ Druid,” uho was produced as a wit- 
nesj, and sworn and examined r>n the said 
tri.il, did in the courKe of ids oxamin.Ttion, 
prev.irieate in his evidence, llie Court doth 
therefore order limi to be iinpriHoiied on 
bottfd Ihf “ Maffnijiccut," for the term of 
two months. 

Vide, pagel.M. 

Fully proved 

To receive 100 lashes, to he mulct of all pay 
due to him, and to forfeit and lose all claims 
of every devorlption which he may he en- 
titled to by reason of Ins previous servitude. 


Proved _ - - - 

Dismissed his sliip ; and if confirmed to the 
rank of lieutenant, to be placed and kept at 
the lioitom of the list ol lieuteiiaiits lor 
time Acars; or if he should not be eon- 
finned' to that rank, then to be dismissed 
tlie service. 

1 

Tills sentence 

IS invalid on 
the ground of 
uncertainty. 

Proved - - - . 

Ill coiisidcrulion of circumstances, only dis- 
missed his ship, .and to be placed at tlic 
bottom of the list of assistant surgeons, there 
to remain for three years. 


That Mr. De Mayne is guilty of 
tlie niojit palpable negku’t in not 
shaping a enursu and regul.iting 
the disiaiu'v run, so as to avoid 
the d.mger on which the " Kan- 
garoo” was wrecked; that after 
she struck the ground the most 
eifeetiial measures were not taken 
to get the ship otT* the time being 
consumed in Irniiless endeavours 
to back the ship ofF, by means of 
her sails, when it should have 
been cmplojed in hoisting out 
the pinmice, and laying out a 
stream anchor ; and by entrust- 
ing the charge of a watch (o a 
gunner’s mate, with sulHcient 
superior oflicers on board for that 
duty; as well as neglecting to 
keep the lend going. And that ‘ 
Mr. R. Campbell, acting second 
master, and Mr .J. Fremcly, mate 
and assistant surveyor, are highly 
ccnsur.able for their conduct on ' 
the occasion. j 

' The master to be dismissed the service, 
and never again to be entrusted with the 
charge of one of his Majesty's ships or 
vessels. 

Mr. De Mayne recommended to the favour- 
able consideration of tlie [.ords Commis 
sioners of the Admiralty fur placing him 
on the half-pay list. 

Dismissed the service, the rest of the offi- 
cers and ships’ company acquitted. 

This sentence, 
with the re- 
commendation 
appended to 
it as far ns re- 
gards Mr. De 
Mayne, ap- 
pears to bo lu- 
consistent. 
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Date or 
Trial. 

Name of the 
Tarty tried. 

Quality. 

Ship. 

Nature of the Charge. 

1820. 






J. .Smith 

Captain, 

Forecastle 

1 Darham 

Desertion - . - _ 


It.. Tours 

.Seaman 

i 


July 17. 

J. Orten 

Marine 

Darham 

Drunkenness .... 

July 17. 

J Dennett 

Carpenter 

Mersey 

Absenting liiinself without leave 

Oct. 15. 

J. Dathie 

Seaman 




.1 . l.adn 

Seaiiiau 

}■ Cruizer 

Desertion ... - 


W. Scott 

Seaman 

) 


1830. 
Jail. IH. 

J. Miller 

Smuggler 

lis^pcigle 

Disoliedience of orders 

I'eb. 4. 

A. M'Gregan - 

(Carpenter 

!•' rebus 

Drunkenness ... 

Mar. 13. 

J. Luckombe - 

Purser 

Darham 

Insolence to Mr. G. Cole, master of 





the “ Barliam,” hi» superior ollicer. 

Mar. 1.5. 

a. H. Cole 

Master 

Darham 

rnoilicerlikc conduct 

Mar. 19. 

It UuRsell 

Commander 

] Wolf [ 

Dunning the ** Wolf” on shore at the 


K. lloUgea 

Master 

back ot tin: Lie of Wight. 

Mar. 20. 

J. Luckombe • 

Purser 

Darham 

Unoflicerlikc conduct 

Airil 22. 

J. Cater 

Acting 

Heela 

Disgraceful ooiuliiet and uiielean- 


M.istor 


ness. 

April 20. 

1). Gray 

Acting 

Hccia 

l/iioflicerlikc conduct 

Surgeon 



May 3. 

(i. Davies 

Lieutenant 

Sfarrowhawk 

Insolence and contempt to his com* 




innnder. 

May Cl. 

T. Gill 

Coramaudur 

Sparrou'haivk 

l;nofficerlikc conduct 

May 7. 

J. Drineii 

Seaman 

Diossom 

Striking his superior olTicer when in 
the execution of his duty. 

Aug. 19. 

T. Williams - 

C.irpcnter 

I’.ivoritc 

Drunkenness ... 

Oct. H. 

II. M‘Vea 

Marine 

Winebestcr - 

Theft, and an attempt to desert 

Oct. 15. 

J. Polglaze 

Doatswain 

North Star - 

Drunkenness .... 

Oct. 1.5. 

W. Mitchell - 

Seaman 

Cliainpion 

Attempting to desert 

1831. 




JiUi. 3. 

J. Thomson 

Purser 

Lightning 

Endeavouring to procure the inser- 
tion ill vouchers of 968 pounds of 
bread, with the intention to receive 
the value thereof in money. De- 
manding or endeavouring to obtain 
a certain sum of money from Mr. T. 
Uussell. as a slrnrc of proRt upon the 
6.ilu of the said bread and other pro- 
visions. Deceiving on board certain 
articles of provisions, on bis private 
account, and issuing them to the 
crew ; and neglect of duty. 
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riudiog of the si ntence. 

Punishment awarded. 

Remarks, &c. 


Trovcd - - - 

Provcil ... - 

J. Smith to be disrated to able seaman, to 
lose all the pay due to him, to forfeit and lose 
.all his time for pension, and to receive 80 
lashes. 

R. Jones to lose all pay dun to him, to for- 
feit and lose all his time for pension, and to 
recfivo 100 lashes. 

To receive 100 Uishes, and to forfeit all pay 
due to him, as well as the whole of the tune 
he has served in the marines. 



Fully proved .... 

Dismissed finm his sllnatinn as carpenter of 
tiu* “ Mersey,” and to serve befoie the mast 
in .my of bis M.ije»ry's slrps or vessels tiie 
cuinmaiidcr>in-chlof shall uiiect. 



l*n)vcd , - . . 

To receive 150 lashes each. 



Proved - . - . 

To be admonished. 



Proved ... - 

Dismissed from the service. 



Proved - . , . 

To be severely reprimanded. 



Proved - - - . 

Admonished to he more cirrum.<ipect in future. 



Proved - - - - 

('omniander Kiissell to be dismissed from 
(he servire, and Mr. It. Hodges, inasler, to 
Ik* severely repriinaiided, and placed at the 
bottom of the list of masters. 



Proved . - - - 

Dismissed the ship. 



In i)art proved ... 

Admonished to be more careful in his con- 
duct in future 



Piovcd - . - _ 

Dismissed fiom the service!. 



Pioved ill part 

Repriiiiandcd. 



111 part i)roved - - - 

Admoiiithcd to be more guarded in his con- 
duct ill future. 



Proved . - - . 

Proved . - - _ 

To be lunged - - - - 

Dismissed the ship. 

Punishment of 
death remit- 
ted. Trani- 
Iiortcd for life. 


('linrge of theft, not proved. 
Charge of an attempt to deaert. 
Proved. 

To receive 100 lashes. 



Proved - - - _ 

Reprimanded, and admonished to be more 
careful in future. 



Proved - - - . 

To receive 50 lashes. 



First and second charges, not 
proved. Third charge, in part 
proved. Fourth charge, proved. 

Dismissed the ship. 
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Date of 
Trial. 

Name of tlic 
Party tried. 

Quality. 

Ship. 

Nature of the Charge. 

1831. 
Jun. 8. 

Robert Deans - 
W. Worsfold - 

Commandei 
Lieuti iiant 

j Childers | 

Oppressive conduct towards a mid* 
Shipman. 

Jan. 25. 

T. Bell 

Carpenter 

Winchester - 

Drunkenness . . . . 

.Tan. 2li. 

J. Horsley 

Marino 

Nimble 

For a breach of the 2nd, 10th, 22nd, 
23rd, and 27th Articles of War. 

.Tan. 2G. 

J. Brady 

Marine 

Nimble 

For n culpabla breach of the 2nd, 
loth, and 23rd Articles of War. 

Jan. 27. 

.1. Anderson 

Quarter 

Master. 

Hyacinth 

Mutinous conduct, insolence, disobe- 
dience of orders, and iiisisting th.it 
the corjior.'d of marines had been 
bribed to maUreiit him by Lieut. 
Dawson, and other mutinous o\- 
pressions, tending to create disturb- 
.ince in the ship. 

Jan. 21). 

W. Smith 

Seaman 

Mersey 

Repeated drunkenness ; riotous and 
iiiutiiious conduct. 

Mar. 2 

R. W. Millroy 

Master 

Success 

l)i.sorderly conduct - - - 

Mar. .3. 

JamoB Sparshott 

Purser 

Crocodile 

For a breach of 19th and 22nd Articles 
of War. 

Mar. 11. 

P. Kent 

Seainnii 

V'lctor 

Desertion - - - . 

Mar. 15. 

S. Burgess 
\V. Gowdy 

The ollicers and 
crow. 

Captain 

Master 

1 Thetis 

For the loss of that ship on Cape Frio 

July 13. 

D. Thomas 

Marine 

Gauges 

Striking ills superior officer on tlic 
quarter deck. 

Aug. 2G. 

F. G. Bond 

I.icutcuant 

.liltna 

Neglect of duty _ - - 

Sept. 23. 

H. G. Backhouse 

Midshipman 

.Ftna 

Repeated .arts of insuhnrdinalion. 
Neglect of duty and disrespectful 
and contemptuous and insolent con- 
duet tow.iruN Commander F.. Belcher 
Quitting the ship in detiaiice of the 
first lieutenurit’h refusal of leave of 
absonee, and for having absented 
himself from his duty, when it was 
his watch on deck. 

Dec. 2G. 

1832. 

T. Lapham 

Marine 

/Etna 

Mutinous conduct, and striking Tho. 
Seabridge, the serJeant of marines. 

Feb. 20. 

F. Thomas 

Seaman 

Firefly 

Mutinous and Insulting language to- 
wards Lieut. J. J. M'Douiiell, com- 
manding the “ Firefly ” 

Mar. 20. 

J. Sparshott 

Purser 

Crocodile 

For a breach of the 10th and 22nd 
Articles of War: — First, for dis- 
obedience of orders in two instances ; 
2ndly, for behaving in a disrespect- 
ful manner to his commanding officer. 
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Finding of the Sentence. 

Punishraeiit awarded. 

Remarks, &c. 


Proved . - - - 

Admonished to be more eircnmspcct In their 
conduct iu future. 

See page 142. 


Proved - _ - - 

To forfeit all claim to pension arising from 
his two last years' or sea serike; .tikI, 
further, to be dismissed his ship, to serve in 
a ship uf the hltli rate. 



Proved - - - - 

To receive 100 lashes, and lose three years' 
time. 



Proved . - - . 

To be mulct of .tII pay and prize money due 
to him ; to receive l.')0 lushes ; and then to 
be discharged, with dibgi:>ce, Irom the ser- 
vite. 



Fir^t rh.trge, in part proved : niul 
tiiat tlie ivDrdb sot foitli in 

the M'cond eli.Tige, verc uttered 
liy till* prisoner; but not uitli 
an inieiitol treating a di.sturb. 
aucu in tliu ship. 

To receive 4 ^ l.Tshes ; to be disrated from bis 
piesoiit sitiiatlmi ; .tnd to be discliarged 
Itoiii the “ ll,v.icmtli" into any other ves- 
sel of war the cununandcr-in-cbief may 
judge lit. 



Proved - . - - 

It appearing from the testimony pioduced, 
that liiik iiiibcomluct has arisen Irom tempo- 
rary insauily, c.uised by a seveie wound in 
the head, the (.^ouit doth not think (it to 
adjudge any punishment to be inthcted on 
llie prisoner lor the ollenees whicii lie has 
committed ; but the Court recommends tliat 
he may be inv.ilided from tlie service. 



Fully proved - , - 

Dismissed the service. 



In iKirt proved ... 

Kepriinandcd and admonished to be more 
carvlul in lutuie. 



Proved 

To receive oO lashes ; to be mulct of all pay 
now due to hnii ; and to he discharged, with 
disgrace, from the service. 



Tiint lilnme is inipntablo to Capt. 
lbjrges.s, and to Mr. ^V. (londy, 
the ni.ister, lor tlieir conduct on 
the uccnaion. 

Captain S. Burgess to lose one year's rank ; 
and Mr. \V. (iowdy only two years’ rank in 
ills Majesty's naval service. The remaiii- 
iiig ulliccrs .ind crew acquitted. 



Fully proved ; .md that he fell 
uiidf'r the lirst part of the 2Ju<l 
Article 111 War. 

la part proi cd - - . 

To suffer death _ . . _ 

Admonished to be more careful in future. 

Hceommended 
strongly as a 
jjrujier object 
for mercy. 


Cliargc'of Insubordination in qalt- 
ting the ship in dellance o( the 
first lieutuiianl’s refusal of leave 
of absence, has been proved; 
but that the other charges have 
not been proved. 

To be discharged Irom the “ ^Etiia ; ” and to 
be lepriiiiuiided and admonished to be more 
circumspect ui his conduct in future. 



Proved - . - - 

To suffer death. 



Proved - - - - 

To roceh'P 50 lashes ; to be mulct of all pay 
due to him ; and discharged from tlie ser- 
vice. 



Proved - - - - 

Dismissed his shin; and to be placed at the 
bottom of the list of pursers uf the year 
1809. 
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Date or 
Trial. 


IH32. 
Mar. 31. 

April 2. 
May 12. 

Oct. 11. 
Dec. 21. 

Deo. 2G. 


Dec. 27. 


1833. 
Fob. I. 

Aug l.'i. 
Dec. 9. 

1834. 
April 28. 


Aug. 20. 


Name of the 
l*arty tried. 


T. Woore 


Qu.nl ity. 


Ship. 


Arling 
Lifu tenant 


Crocodile 


N.nturo of the Charge. 


For having written and sent an im- 
proper letter to his Captain, J. W. 
Montagu. 


J. Price 
J. Dooth 


B. Boyd 


J. Deane 


J. Robinson 


G. L. Campbell 


Lieutenant 

Acting 

Surgeon 


jWolf 




UnoiTicerlike conduct 


Clerk 


Sparrow hawk 


For Insuliordination ; and for Imving 
beli.ived In a highly discreditable 
and guilty manner by ni.’tk.ing several 
attempts to dofrninl the niidsliip- 
tnan’b moss on board the “Sparrow- 
hawk," w'hilc he acted as caterer, of 
money deposited in his care tor mess 
purposes. 


Carpenter 


Imogene 


Drunkenness, .and fighting with the 
assistant sVirgeon of the “ Imogene.” 


Boatswain 


Pallas 


Drunkenness - 


Licutcn.mt 


Winchester 


For being in a state of intoxication on 
the 3rd d.iy of November, 1832, w ben 
in cliiirge of 11. 7d. dockyard lighter 
“ Medw.’u," proceeding under the 
rnmniamf of Coininnnder G. Daniell 
of II. M. S. “Dispatch," for which 
the said Commander G. DanicIl 
deemed it expedient for the safety of 
the said lighter to supersede him. 


M. Thom.is 
R. M. Gniiiscll 
E. M. Nublo 


Lieutenant 
2nd Mast(>r 
Midsliipinaii 


Mctlwny, 

dockyard 

lighter. 


h 


For tliP loss of tlie “ Medway,” near 
Plumb Point, Jainaic.!. 


J. D. C. Lamont 


Lieuten.mt 
R. M. 


Briton 


C. Baker 


Gunner 


Sheldrake 


R. B. Cr.awford 


liieiitennnt 

Coinniatid- 

ing 


Charybdis 


C. B.igot 


Lieutenant 

Coinniund- 

ing 


Pickle 


Insulting tho senior lieutenant, and 
threatening to demand s.atisfaction 
of him, when the ship should be 
paid oiT. 

Stealing rum from the spirit-room - 

Extravagant and improper expendi- 
ture of stores. 


To inquire Into the elicumstanccs 
attending the death of J. Grainge, 
piivAtfl m.irinc, who was killed by 
tliu explosion of a. earronade tired 
hy the said lieutenant; and for having 
improperly punished P. Phillips, a 
seaman. 


A. Ijawrencc 


- Surgeon 


Buzzard 


Drunkenness - 
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Finding of the Sentence. 


Provwl. Th.Tt the letter which 
ho wrote and sent to Captain 
J. \V. Montagu, was an olfencc 
against tlie discipline oi tlie ser- 
vice, whah has a must lnjiirioii.s 
tendency, and la highly repre- 
housible. 


Punishment awarded. 


Remarks, &r. 


To be severely reprimanded, and strongly 
ndmonisluHl to be more circumspect m his 
future conduct to hla superiors. 


Proved 


Dismissed the service. 


First charge proved 
cliarge not proved. 


Second 


Dismissed the service. 


Proved 


Dismissed his ship, and to lose two years’ 
time. 


Fully proved 


Fully proved 


- Dismissed the service ; but from the good 
rharartcr be held, wlien sor\iiig as a petty 
otficer, the Court recmnineniUd him to the 
coiiaideration of the Lords Cuminiasioucr.s 
ot tiie Admiralty. 

• Dtsmissed the service. 


'J'hat Lieuten.int M. Thomas is 
guilty ol a lireach of a part of 
tlie 2<»tli Ariicl.' of \\ ar. 

Til it Mr. It M. fJransell, second 
niasler, is ciiliialile in hi.s eon. 
duct on tlie occa.ion ol tlie loss 
o! tlie “ ^li’dw.iv " 

And that Mr. K. M. Noble, mul- 
hliipman. is cnip.ibli’ in ins con- 
duct on I lie occasion of tlic U>s.s 
of the Meduay.” 

Proved - . - - 


Severely reprimanded, and admonished to be 
more cautious in future. 

Admonished to be more zealous in future. 


lirpriin.nnded and admoni-shed to be more 
r.arciul .Tiid attentive on every occasion. 


Dismissed the service. 


Proved 


Dismissed the service. 


In part proved 


Dismissed tlie service : recommended to the 
lav'ourable consideration of tlie Lords Com- 
missioners of the Admiralty. 


I'lie death of J. (iraiiige, caused 
tty gross negligence on the p<irt 
of Lieut. C. Hagut. And tiiat 
there was no snllicient reason 
shown lor liaving departed from 
the regulations of tlie service 
on the occasion of punisliing 
P. Phillips. 


Dismissed from tlie service. 


Proved 


Dismissed bis ship ; and placed at the bot- 
tom of the list of surgeons, upon which list 
he is never to rise. 
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bbi 

Quality. 

Ship. 

Nature of the Charge. 


1830. 
April 13. 

W. Bunco 

Boatswain 

Tyne 

Attempting to embezzle stores 


July 21. 

G. C. Stovin 

Lieutenant 

Algerine 

Repeated acts of drunkenness, and 
unufflcerlike conduct. 


Aug. 10. 

C. Cardew 

M. Heath 

Mate 

Acting 

Master 

^ Algerine ^ 

For mutinous conduct on board the 
said brig in forcibly placing and 
confining the lieutenant, his supe- 
rior officer and commander, under 
arrest, and unlawfully depriving him 
of the command of the said brig, and 
the said M. Heath for having con- 
nived at, and aided and abetted tlie 
said C. Cardew, in the commission 
of the said crime. 


Sept. 21. 

T. llawkcfl 

Marine 

Caledonia 

Drunkenness and insubordination - 


Dec. 29. 

J. Pascoo 

T. UaniPtt 

W. Hawkea 

J. Uilborn 

C. Webber 

Seaman 

Marine 

Marine 

Marine 

Marine 

Caledonia 

For a breach of the 19th Article of 
War. 


1830. 
April 15. 

A. Lyons 

1 

Gunner 

Delight 

Drunkenness .... 


June 28. 

G. Cook 

J. Hayes 

Marine 

Marine 

j Caledonia ^ 

Disobedience'of orders, contempt, and 
drunkenness. 


July 7. 

G. Jenkins 

Corporal 
of Marines. 

Malabar / • 

For having Bt.il>bed the master’s as- 
ststaut with a bayonet. 


Oct. 19. 

T. J. White 

2nd Lieute- 
nant, U. M. 

Vanguard 

Disobedience of orders, neglect of 
duty, and contempt. 


Nov. 4. 

C. Hlne 

J. Kelby 

W. Witts 

Marine 

Marine 

Marine 

^Galatea ^ 

Stealing wine from the captain’s cabin, 
and deserting. 


1837. 
Jan. 3. 

J. Shaw 

Assistant 

Surgeon 

Adelaide 

Drunkenness .... 


Jan. 27. 

T. Sweeney 

Marine 

Rodney 

For having purposely and maliciously 
pushed Corporal J. Allen into the 
waist on the main deck, which caused 
his death. 


June 30. 

Sir T. Fellowes, 
KU-C. B. 

Captain 

Pembroke 

For not following the orders of Vice- 
Admiral Sir w. H. Gage, and for 
getting the said ship on shore. 
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Punishment awarded. 


Dismissed his ship. 

In consequence of the former active and In- 
trepid services rendered by the said Ueut. 
G. C. Stovin, and of his general good cha- 
racter, prior to his Joining the '* Algerine,” 
only to be placed at the bottom of the list 
of lieutenants, not to be raised therefrom ; 
and never to be employed In active service. 

In consequence of the veryneculiar circum- 
stances in which he (Mr. Cf.) was placed, at 
the time of committing the offence, and, 
also, of the long period during which he 
had been under arrest, and, likewise, in 
consideration of his testimonials o^revious 
good character and conduct, the Cfourt did 
only adjudge him to be dismissed from the 
service; and to be imprisoned in the Mar- 
shalsea, for the term of three calendar 
months. 

In consideration of his having acted under 
feelings which liad been outraged by a foul 
report against him : for whicli report, how- 
ever, the Court did not consider there was 
the slightest foundation : And, also, in con- 
sideration of the long period during which 
he had been under arrest, as well as of his 
testimonials of former good character and 
conduct, the Court did only adjudge him to 
be dismissed ft-om the service ; and to be 
imprisoned in the Marshalscn, for the term 
of tiiree calendar months. 

To receive 100 lashes ; and to be discharged 
from the service, with disgrace. 

Acquitted. 


J. Fascoe to receive 60 lashes. W. Hawkes 
and J. liilbom to receive 100 lashes e.ich ; 
and to be discharged, with disgrace, Oroin 
the service : and C. Webber to receive 80 
lashes. 

Admonished. 

To receive AO lashes each ; to be discharged 
with disgrace; and to be imprisoned 18 
months. 

To suffer death . - - - 


Severely reprimanded ; and placed at the bot- 
tom of the list of second lioutenants. 

C. Hine to receive 50 lashes ; to be Impri- 
soned for six months ; and to lose all his 
time in the marines. J. Kelby to Ireceive 
50 lashes, and to lose three years’ time : and 
yf. Witts to receive 24 lasbei. 

Dismissed from the service ; and rendered 
incapable of ever serving again as an officer. 

To Buflbr death. 


Admonished. 


Remarks, &c. 


Transported. 
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Date of 
Trial. 

Name of the 
Party tried. 

Quality. 

Ship. 


Nature of the Charge. 


1R37. 
Sept. 2G. 

A. S. Knight • 

Master 

Delight 

- 

Drunkenness, and tearing out a le.Tf 
from the ship’s log. 


Mar. 13. 

J. Scott 

Boatswain 

Rainbow 

- 

Refusing to do duty ... 


April 2. 

R. Morgan 

Lieutenant 

Pembroke 

- 

Indecency . - - - 


May 8. 

183!). 
Feb. 22. 

II. G. Ayscough 

Lieutenant 

Barham 

- 

Indecency .... 


T. Fisher 

Lieutenant 

Tribune 

- 

Drunkenness and leaving the deck 
during Ids watch. 


March 11. 

T. St.icey 

Marine 

Pilot 

- 

Striking the serjeont ... 


March 25 

Q. Tarm 

J. Lodge 

Seaman 1 
Suainau J 

Castor 

- 

Mutinous and contemptuous behaviour 


March 28. 

J. P. Davey 

Lieutenant 

Castor 

- 

Drunkenness .... 


May 7. 

.1. Williams 

Boatswain, 
3rd ciiiss. 

Ocean 

- 

Drunkenness .... 


May la 

11. F. King 

Lieutenant 

Lily 


Neglect of duty ; disobedience of or> 
ders ; making observations on the 
conduct of Ids commander tending 
to bring 1dm into contempt and dis- 
respect ; and several other charges of 
the same tenor, in all ten in number. 


May 17. 

C. 11. Fuller 

Surgeon • 

Idly 


Disrespect, and for writing a letter to 
the Commandcr.iit'Cldei at the Cape 
of Good Hope, couched in very im. 
prn|)er I.Tnguuge in respect to his 
commanding otlicer. 


Sept. 9. 

W. B. T. Rider 

Lieutenant, 
H. M. 

ts 

c. 

1 

1 


iUnoflicer-Iikc conduct; contempt to 
his superior oflicer ; disobedience of 
orders ; and for a breach of so much 
of tiic 2iid Article of War as relates 
to profane oatlis — cursings, execra- 
tions, Ac 


Srpt. 10. 

W. Penny 

Gunner 

Lily 


Disobedience of orders, and over- 
staying ids leave. 


Nov. 4. 

F. G. Leigh - 

Mate 

Castor 


Neglect of duty - - - 


Nov. 26. 

W. Taylor 

Gunner 

Imogeno 


Stc,iling liquor from the midshipman's 


Dec. 2. 

J. Brown 

Seaman 

Powerful 


Mutinous expressions and striking the 
master-at-arms. 


1840. 
Feb. 14, 

J. Stirling 

2d Engineer 

Hccia • 


Striking the 3d engineer, and drunk- 
enness. 


Feb. 14. 

J. Hooper 

Carpenter 

Racer • 


Unbecoming and mutinous language, 
stating that a false log was kept in 
the " Racer." 


Feb. 14. 

T. Smith 

Boatswain 

Racer - 


Unbecoming and mutinous language, 
stating that a false log was kept in 
the •• Ilacer.” 
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Fiading of the Sentence. 

Punishment awarded. 

Remarks, Ac. 


In part proTed ... 

Dismissed his ship. 



Fully proved ... 

Dismissed the service ; and to be Imprisoned 
for twelve months in the Marshalsea. 



Proved ... - 

Dismissed from the service. 



In part proved ... 

Placed at the bottom of the list of lieutenants 



Proved .... 

Dismissed his ship, and to be placed as the 
junior lieutenant of the year 1837. 



Proved ... - 

To suffer death .... 

Recommended 
to mercy. 


Proved .... 

To receive 100 lashes enrh round the fleet or 
alongside H. M. S. “ Castor* *’ G. Tarm to 
be imprisoned one year, and J. Lodge six 
months, in the Marslialsea. 



Proved - - - . 

To be placed at tho bottom of the list of 
lieutenants, there to remain. 



Proved by the prisoner's own con- 
fession m open court. 

.Severely reprimanded, and to be retained on 
tlio lowest class of rating for the period of 
tlirec ye.ar8. 



Partly proved ... 

Admonished to be more careful in future. 



First charge proved in part ; se- 
cond charge not proved. 

Severely reprimanded. 



In part proved - - - 

In consideration of his youth and inexperi- 
ence, only to be severely reprimanded, and 
to be placed at the bottom of the list of 
second lieutenants. 



Proved .... 

In consideration of Ills previous good cha- 
racter, only to be dismissed his ship, and to 
be mulcted of three months’ pay. 



Proved - . - - 

Severely reprimanded, and to serve two years 
as a mate in actual service afloat, before he 
shall be capable of being promoted. 



Proved .... 

Dismissed from the service 



Pioved . . - - 

To suffer death 

Recommended 
to mercy. 


Most fully proved - 

Dismissed the service, mulct of all pay due to 
him for his service In the Royal Navy, and 
to be imprisoned In the Marshalsea twelve 
calendar months. 



Proved .... 

Severely reprimanded, dismissed his ship, to 
loso two years' standing on the list of car. 
penters, and to be disposed of as the Com- 
mander-in-chief may direct. 



Proved ... - 

Severely reprimanded, and to lose eight 
monthi’ time on the list of boatswains. 
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Date of 
Trial. 

Name of the 
Party tried. 

Quality. 

Ship. 

Nature of the Charge. 


1840. 
March 21 

II. H. N. Mottles 

Mato 

Nautilus 

Indecedt conduct, and attempt to 
commit sodomy. 


March 21 

F. F. M. Strong 

Master - 

Skylark 

Neglect of duty, &c. • 


June 22. 

E. Koberti 

Gunner - 

Tyne - 

Disobedience of orders 


Sept. 12. 

W. Doyle 

Seaman - 

Volage 

Shooting a Chinese on board a Junk, 
and thereby causing his death. 


Sept. 23. 

J. Collins 

Seaman - 

Cleopatra 

Striking a lieutenant of that ship, and 
killing a serjeant of marines. 


Oct. 9. 

T. Barry 

Boatswain 

• 

Larne 

Drunkenness, and endangering the 
safety of H.M. S. “ Larne.” 


Oct. 12. 

T. M. Rodney - 

Lieutenant 

Conway 

Unofflcerlike conduct, and unbecoming 
language at the mess table. 


Oct. 27. 

J. Henty 

Carpenter 

Camperdown - 

In allowing combustibles to be placed 
in (iiflbrent parts of the ship to the 
immiiiLMit danger of the said ship ; 
disubedirnre of orders, and making 
a false report. 


Oct. 30. 

A. Smith 

Surgeon 

Hecate 

Drunkenness .... 


Nov. 13. 

J. Wlllianis 

Boatswain 

Ocean 

Drunkenness ; disobedience of orders ; 
quarrelling. 


Dec. 18. 

1841. 
Jan. 9. 

J. Julian 

G. Hobbs 

Purser - 

Gunner - 

1 Sulphur 

Pigeon 

Remaining on shore contrary to or- 
ders ; refusing to do duty ; drunken- 
ness and disorderly conduct. 

Drunkenness ; behaving with inso- 
lence and contempt to his superior 
otllccr, Mr. D. Braily, Acting Master 
of the said brig, and for having re- 
peatedly struck him vihilat in the 
execution of his duty. 


Feb. 19. 

R. B. .Tames, ^ 
the oftlccrsaud > 
crew. 3 

Lieutenant 

Spey 

For the loss of that brig, on her pas- 
sage between Crooked Island (or 
Key) and Bunuvista Key. 


March 4. 

S. 0. Wooldridge 

Lieutenant 

Crocodile 

Insubordinate, contemptuous, and dis- 
respectful conduct towards his su- 
perior officer, Commander W.W.P. 
Johnson, Acting Captain H. M. S. 
“Crocodile.” 
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Date^of 

Trial. 

Name of the 
Party tried. 

Quality. 

Ship. 

Nature of the Charge. 

1841. 
March 6. 

S. Brown 

Surgeon 

Victor 

Drunkenness 

Mar. 11. 

J. Ward 

Boatswain 

Ganges 

Drunkenness - 

Juno 29. 

J. Jones 

Seaman 

Druid 

For striking the surgeon of H. M. S 
“ Druld.’^ 

Oct. 22. 

K. GQorgc 

Marine 

Indus 

For having committed a breach of the 
22nd Article of War. 

Nov. 5. 

W. Richardson - 

Chief En- 
gineer. 

1 Phoenix 

Going on shore without leave ; dis- 
ubrdiciicc of orders ; contemptuous 
and insolent conduct. 

Nov. 25. 

E. W. Elton - 

Midshipman 

Cambridge 

Disrespectful conduct to Captain J. 
W. Williams, and presuming to quar- 
rel with him, his superior officer. 

Nov. 30. 

J. Warder 

Boy 

Savage 

For having made a false and scanda- 
lous report amongst the crew of the 
said brig that Lieutenant Bowker 
had taken improper liberties with 
him. 

Dec. G. 

1812. 
Jan. 18. 

W. Ansflold - 

S. Dawkins 

Marine 

Marine 

Cambridge 

Blenheim 

Disobedience of orders, making use 
of threatening and mutinous lan- 
guage. 

Stabbing to death a young Chinese 
soldier, who was severely wounded 
in the leg, at the capture of a fort on 
the island of Golongsoo, and for in- 

Jan. 19. 

E. Owen 

Gunner 

Algerine 

Going on board a Chinese trading- 
vessel or boat, and plundering her. 

Feb. 18. 

J. Goss 

Second 7 
master. J 

Impregnable - 

Striking, with violence E. Pums, quar- 
ter-master of the said ship, whereby 
the death of the said E. Purns en- 
sued. 

March 21. 

W. West 

J. Smith •• 

B. Cork 

G. Crane 

J. Adams 

Carpenter’s 

mate. 

Seaman 

Seaman 

Seainau 

Boy 

j Pickle 

Deserting and taking away the cutter 
and four of the pistols belonging to 
the armament of the said schooner. 

Mar. 24. 

J. Bingham 

Marine 

Pickle 

Leaving his post while in charge of 
prisoners. 

Mar. ao. 

W. Avery - 

Marine 


For behaving In a mutinous manner 
to his commanding-officer when on 
duty at the residence of the British 
Consul at Carthagena. 
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Finding of the Sentence. 

Punishment awarded. 

Fully proved - - - 

Dismissed his ship, and placed at the bottom 
of the list of surgeons, tnere to remain until 
the Lor^ Commissioners of the Admiralty 
may be pleased to permit his advancement 
on that list. 

Proved .... 

Dismissed his ship and reduced one class 
lower on the list of boatswains in H. M. 
service. 

Proved .... 

To receive 100 lashes, to be mulct of all pay 
and prize-money duo to him, and to be dis- 
charged from H. M. service. 

Fully proved - - . 

To suffer death. 

First charged proved, and the re- 
mainlng charges proved In part. 

Reduced to a second class engineer, severely 
reprimanded, and to be placed in such one 
of H. M. steam-vessels as the Commander. 
iii-Chicf shall direct. 

Proved .... 

Dismissed the service, and to be Imprisoned 
for the spiu» of six calendar months In such 
of Her M«u<‘8ty’s gaols as the Lords Com- 
mlssloners of tnc Admiralty may be pleased 
to direct, commencing hrom the date of the 
prisoner's arrival in England. 

Proved .... 

Dismissed the service, and to be imprisoned 
for the space of six edendar months in such 
of her Msdesty’s gaols as the Lords Com- 
missioners of the Admiralty may bo pleased 
to direct, commencing from the date of the 
prisoner's arrival in England. 

Fully proved 

To receive 48 lashes. 

First charged not proved. 

Second charge proved. 

Admonished. 

Proved - - - - 

Dismissed his ship, and to serve before the 
mast The Court, in consideration of the 
high character given of him by the presi- 
dent and all the officers of the Algerine," 
recommended him to the favourable con- 
sideration of the Commander-in-Cbief. 

Partly proved - . - 

Dismissed the service. 

First charge proved against W. 
West and J. Smith, wuh the ex- 
ception of taking with them the 
cutter. 

Second charge proved against W. 
West, J. Smith, B. Cork, C. 
Crane, and J. Adams, with the 
exception of taking away with 
them the four pistols. 

W. West and J. Smith to receive 100 lashes 
each, and to be imprisoned for the space of 
one year in one of her Mglesty’s prisons. 

B. Cook, R. Crane, and J. Adams to receive 
100 lashes each. 

In part proved ... 

To receive 60 lashes. 

Proved .... 

To receive 60 lashes. 


Q 
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Date of 
Trial 

Name of the 
Party tried. 

Quality. 

Ship. 

Nature of the Charge. 


IR42. 
Mar. 31. 

J. Drysdale 

ad Master 

Magnificent 

Drunkenness - « - 


Mar. 81. 

W. Gumming 

Seaman 

Cambridge 

Murder ... - - 


April 4. 

R. Ellis - 

Lieutenant 

Electra 

Drunkenness ; being asleep In his ca 
bin during the time it was his watcl 
on deck. 


June 9. 

T. Williams - 

Boatswain 

Vernon 

Drunkenness, and unoffleerlike con 
duct. 


June 10. 

S. Sheep 

B..Bass 

Seaman 
Seaman - 

J Calcutta 

Gross Indecency 


June 11. 

J. Bradford 

Seaman 

Vesuvius 

Mutinous conduct, and threatening 
the life of lieutenant Burnett. 


July 8. 

J. Bascombe 

Master - 

Lame 

General neglect of duty 


July 11. 

J. McDonough - 

3d Engineer 

Mcdna 

Absenting himself after being refused 
leave. 


Aug. 86. 

H. Chapman 

W. W. Thunder 

2d Engineer 
ad Plngincer 

j Geyser 

Neglect of duty ; going on shore with* 
out leave ; and unoificerllke conduct 

|Sept. a 

1 

S. Cowker 

E.Keys 

J. Metham 

J. Russell 

N. Division 

J. E. Ball 

Seaman 

Seaman 

Seaman 

Seaman 

Boy, 1st 
class. 

Boy, 2d 
class. 

' Curlew 

Signing a mutinous document called 
a “ round robin,*' and for deserting 
from the cutter of the said ship while 

1 on duty at Rio de Janeiro. 

1 Sept. 19. 

T. Biggs 

Marino 

Illustrious 

Theft ..... 

1 Oct. 10. 

W. Wallace 

R. Bailey 

Seaman 1 
Boy i 

Emerald 

Indecency .... 

1 Oct. 10. 

W. Babb 

Carpenter 

Spartan 

Absenting himself without leave, and 
drunkenness. 

1 Oct. 11. 

E. H. Alston > 

Lieutenant 

Cambridge 

Disrespect to his superior oflScer, and 
beating with a stick Mr. T. Fits- 
gerald, volunteer, first class; un- 
oificerlikc conduct. 

1 Oct. 13. 

1. Williams - i 

Boatswain 

Inconstant 

Drunkenness . - - . 

1 Oct. 86. 

r. Elliott - ] 

Lieutenant ] 

N'ortb Star - 1 

CnoflScerlike conduct ; contemptuous 
and disrespectful behaviour; ills* 
obedience of orders. 
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Finding of the Sentence. 


Puniihment awarded. 


• DlimiMed the lervice. 

- To luflhr death. 

- DUmiMed hli ihip, and placed at the bottom 

of the lilt of lleuteiinnti. whence to riie after 
the expiration of three yeari. 

- Dismisied his ship, loie seren years’ time as 

a warrant officer, reduced to tne third clan, 
and there to remain for the term of five yeara 

> To receive 4fl lashes each, drummed round 
the squadron, imprisoned for twelve calendar 
months, and discharged from the service 
with disgrace. 


- To suffer death 


Dismissed the service. 


First charged not proved. 

.Spcon<l charge proved. 

Third charge nut proved against 
H. ('hapman. 

First (hargo not proved. 

Second and tiiird charges proved 
against W. W. Thunder. 


First chargo not proved. 

Second charge in part proved 
against tlic prisoners. 


~ Recommended 
to mercy. 
Punishment 
of death re- 
mitted. 
Transported 
for 7 years. 


Dismissed the service with disgracot and im- 
prisoned for tiio space of three calendar 
months in one of Her M^esty's gaols. 

Mr. H. Chapman severely reprimanded, and 
to lose one year's time as an engineer. 


Mr.W.W. Thunder dismissed the service with 
disgrace, and to be imprisoned for the space 
of three calendar months in one of Her Ma- 
jesty's gaols. 

J. Cowker and E. Keys to receive 48 lashes 
C.Tch. 

J. Metharo to receive 72 lashes, fteo lecrAs’ Vide page 161. 
solitary confinement, and discharged from 
the service with disgrace. 

J . llusselt to receive 48 lashes, and one week's vide page 151 . 
solitary confinement. 

N. Division and J. E. Ball to receive 36 lashes 
each. 

To receive 50 lashes, to be imprisoned for six 
montlis, and discharged from the service 
with (Usgrace. 

W. Wallace to receive 100 lashes and dis- 
charged from the service with disgrace. 

R. Bailey to receive 50 lashes and discharged 
from the service with disgrace. 

Dismissed the ship, and reduced to a third- 
class warrant officer. 


- Dismissed flrom the service. 


Disroliied his ship, reduced to the lowest 
class of boatswains, and not to be advanced 
therefrom for a period of six years. 

Dismissed from the service. 
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Nature of the Charge. 


1843. 

Get. 26. N. Nedwick 


. Marine Ocean 


Dec. 19. W. 11. Christie 


Master’s Swift 
assistant. 


Making away with a quantity of 
spirits, the property of Her Majesty. 


Dec. 27. S. Morrish 
1844. 

Jan. 5. C. Meefcing 
H. Gardener 

Jan. 11. C.B. Strong 


Master's Avon 
assistant. 


Lieutenant Queen 


Falsely accusing and unjustly punish- 
ing J. S. Curtis, seaman. 


Absenting himself without leave 


Feb. 6. H. Hunter 


- 2nd Masteri Imaum 


Feb. 7. G. G. Phillips - Lieutenant Ringdove 


Feb. 12. P. H. Dyke - Lieutenant Iris 


Feb. 26. II. Board - Marine Childers 


. Insubordination and drunkenness 

- Being off deck In his watch ; Insolence 
and disrespect to his commander ; 
disobedience of orders ; Insubor. 
dinate conduct and language un- 
becoming the character ut an officer. 

• For false and malicious assertions re- 
specting Captain Lee, Royal Marines. 


Mar. 1. E. J. Voules - Lieutenant Albatross 


Mar. 22. J. Henwood - Carpenter Geyser 

Mar. 25. J. Hand - 2nd Class I Prometheus 

Engineer J 

May 2. J. Bance • Gunner Pantaloon 


- Drunkenness ; striking Mr. T. E. 

Gould, acting paymaster and purser 
of the "Albatross,” and unofficer- 
like conduct. 

- Drunkenness - - . . 


- Neglect of duty 


Drunkenness, and absenting himself 
without leave. 


May 17. W. Sparks - Carpenter Victory 

May 30. C.D. A. Newman Assistant Lucifer 
surgeon. 


I June 12. M. S. S. Burney Master I Cygnet 


- For drawing a bill on the Accountant- 

General ol Her Majesty’s Navy for 
upwards of 40/., altliough he knew 
that the amount thereof was not due 
to him for pay or otherwise, and for 
getting the said bill cashed without 
obtaining the signature of theroin- 
mander of the ” Lucifer ” thereto, 
and after the commander had refused 
to sign it. 

- For running the “ Cygnet ” inside the 

Owor’s Idght through incapacity. 


I June 13. F. F. M. Strong Master Pearl 


Drunkenness ; contempt and insubor- 
dination to his superior officer ; ne- 

S lect of duty and unofflcerlike con. 
uct. 


I June 18. O. Durbin - Mate Alfred 


Neglect of duty; disrespect to his 
superior officer ; leaving a boat and 
not reporting two of the crew of 
the said boat, although they were iu 
a drunken state when on duty. 
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Finding of the Sentence. 

Punishment awarded. 

Remarks, ftc. 


Proved .... 

To receive 48 lashes, and to be imprisoned 
six calendar months. 



Proved .... 

Dismissed the service, and rendoreil Incapable 
of ever serving again as an officer, and 
mulct of all pay and allowances due to him. 



Proved .... 

In consideration of circumstances, only re- 
primanded. 



Proved .... 

To receive 100 lashes each. 



Proved .... 

Dismissed his ship, and placed at the bottom 
of the list of lieutenants for two years. 



Fully proved ... 

Dismissed the servit^. 



First charge proved under ex. 
tenuating circumstances, and 
that the 2d. 3rd, and 4th charges 
arc fully proved. 

Dismissed his ship, and placed at the bottom 
of the list of lieutcuants. 



First charge, partly proved ; se- 
cond charge not proved. 

Admonished to be more circumspect In his 
language in future. 



Proved .... 

To forfeit all pay due to him, to'be dismissed 
the service with disgrace, and further to be 
Imprisoned for the space of two years in one 
of Her Majesty's prisons. 



Proved ... - 

Placed at the bottom of the list of lieutenants. 



Proved 

Dismissed from the service. 



Proved .... 

Dismissed from tlie service. 



Proved - . - - 

Dismissed from the service, and rendered 
incapable of being ever again employed as a 
warrant officer in Her Madesty’s service 



Proved . . . - 

Dismissed ftom the service. 



Proved - - - - 

Dismissed his ship. 



Proved .... 

Placed at the bottom of the llst^f masters, 
and there to remain for the period of three 
years firom the date hereof. 



First and second charges fully 
proved; that the fourth charge 
Is proved to be wholly ground- 
less and without foundation ; 
and that the third and fifth 
charges are not proved. 

Dismissed his ship, and placed at the bottom 
of the list of masters, and there to remain 
for the period of five years. 



First and third charges not proved 
Second charge proved. 

Most severely reprimanded. 




Q 4 
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Datq of 
Trial. 

Name of the 
Party tried. 

Quality. 

Ship. 

Nature of the Charge. 


June 26. J. B. Kinsman Lieutenant Wolverene 
July 6. B. A. Wake - Lieutenant Ocean 


July 24. I D. Goodoll - Gunner Excellent 


July 24. R. Harper - Gunner Childers 


July 24. J. Noble 
July 29. F. M‘Bean 
July 31. E. £. Gray 


- Marine Madagascar 

• 2nd Master Spy 

> Lieutenant Bonetta 
command- 
ing. 


Aug. 20. J. Mundy 


Oct. 10. W. Barnes 


- Boatswain Vindictive 


Carpenter’s Resistance 
mate. 


• Disobedience of orders ; insubordina- 

tion and neglect of duty. 

• For not returning on expiration of 

leave; disobedience of orders, and 
resisting the officer sent to tkke him 
on boara his ship. 

■ Drunkenness, and absenting himself 
from duty. 

• For stabbing Mr. F. J. Protheroe, 

midshipman, in the side with a knife. 

. Neglect of duty; drunkenness and 
insubordination. 

> Disobedience of orders in causing a 
French vessel to be detained and 
searched, she having at the time dis- 
played her proper colours indicating 
the nation to which she belonged, 
and no sufficient cause having ex- 
isted for suspecting such colours to 
be false, and the said lieutenant, 
E. E. Gray, not possessing the neces- 
sary French warrant to authorise 
his searching and detaining French 
vessels. 

For neglect of duty in not stopping 
the search, and ordering the search- 
ing party to return immediately to 
the '* Bonetta,*' on ascertaining the 
vessel to be really a French vessel. 
For neglect of duty as commanding 
officer by his permitting a case of 
wine and other articles to be re- 
ceived in the "Bonetta” ft-om the 
French vessel without ascertaining 
that due payment had been made for 
the same, and for not punishing a 
man belonging to the ''Bonetta,” 
wlio had been detected in taking 
away cigars from the French vessel. 

Absenting himself flrom duty without 
leave. 

Using provoking speeches towards and 
quarrelling with Mr. Lee, boatswain 
of the said ship, throwing a maul at 
him, and threatening to take his life. 


Oct. 17. J. Lee 


Oct. 21. H.BarUett 


Boatswain Resistance 


Seaman Illustrious 


For striking W. Barnes, carpenter’s 
mate of that ship. 

Striking Robert M'Clarty, captain of 
the forecastle of that ship. 


Oct. 23. J. Franklin 


Lieutenant Snake 


For a breach of parts of the 2nd, 27th, I 
and 33rd Article of War. 
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Finding of the Sentence. 


Prored - - - - 

First and third charges not prored. 
Second charge proved. 

Proved - - - - 


Proved 


Proved 


Proved 


First charge proved 
Second charge not proved. 
Third charge proved in part. 


Fully proved 


Proved 


Proved 


Proved 


That the charge of a breach of 
part of the 2d Article of War Is 
not proved, but that the charges 
of a breach of parts of the 27th 
and 33rd Articles of War are 
proved. 


Punishment awarded. I Remarks. Ac. 


Dismissed the service 
Reprimanded. 


Dismissed the service. 


Dismissed the service. 


To suflhr death . . * . Transported 

for life. 

Dismissed the service. 


Severely reprimanded, and admonished to be 
more careful in giving his orders hi future. 


Dismissed the service. 


To suffer death . • . . Punishment of 

death remitted. 
To be Impri* 
Boned for two 

S ears, but that 
lie said term 
of Imprison- 
ment may 
hereafter be 

. shortened. 

Dismissed the service. j 


To receive 60 lashes, to be Imprisoned for 
the space of six months, and to be mulct of 
all pay due to him for the period of his ser- 
vitude on board the *' Illustrious." 

Dismissed the s^ice. j 






234 ABSTBACT OF THB MOBS IMFOBTANT 


Date of 
Trial. 

Name of the 
Party tried. 

Quality. 

Ship. 

Nature of the Charge. 


1844 
Oct. 24. 

11. Lowcay 

Lieutenant 

Bonetta 

Drunkenness . . . . 


Oct. 24. 

W. Jackson 

Seaman 

Warspitc 

Drunkenness and striking the master, 
at-arms. 


Dec. 9. 

W. Nicholson 

Boatswain 

Snake 

Fighting and quarrelling 


Dec. 17. 

G. Beilis 

Mate 

Excellent 

Disobedience of orders, and being off 
deck when in charge of the watch. 


Dec. 18. 

J. Randolph 

Seaman 

Alecto 

Theft 


184.5. 
Jan. 13. 

W. J. n. Card - 
W. M'(’rp.i 

C. G. Glinn 

Lieutenant 

.SnrKcon 

Lieutenant 

^Hyacinth 

Lieutenant Card and Mr. W. M'Crea, 
surgeon, for quarrelling ; and fight- 
ing B duel on the coast of Africa, and 
also for conduct unbecoming the 
character of officers in breaking their 
word pledged, or so far prevaricating 
or equivocating as to evade and dis- 
olicy an order. 

And Lieutenant C. G. Glinn for having 
also broken his word on the aforesaid 
occasion, and for being engaged as a 
second in the aforcsala duel. 


Jan. 28. I 

W. B. 0. Johnson 

Mate 

Alban 

1 Indecency .... 


Mar. 28. 

J. Braithwaite 

Boatswain 

Victory 

Absenting himself without leave 


Mar. 28. 

G. R. Ander- 
son, M.D. 

W. H. Peach - 

Acting as- 
sistint 
surgeon. 

M.-ister’s 

assistant. 

' Persian 

Drunkenness, and conduct unbecoming 
the character of officers. 


June 6.* 

J. Wood 

Colour ser- 
jeant. 

Electra 

Mutinous and abusive language 


June 13. 

H. Cramer 

J. Hannay 

P. P. Parker - 

Acting, 
master's 
assistant. 
Naval cadet 
Clerk 

^ Amazon 

UnofiBcerlike conduct, and for repress- 
ing payments to the messmon for 
materials supplied them in their 
mess; and that Mr. J. Hannay had 
riotously beaten Mr. P. F. Parker. 


June 28. 

R. L. Barnard 

Master 

Racer 

Drunkenness .... 


June 28v 

G. T. Graham 

Mate 

Satellite 

For leaving the deck In his watch 
without being relieved, and un- 
offlcerlike conduct. 


Aug. 4. 

J. Hitchcock - 

Marine 

Alfred 

Insubordination ... 
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Proved - - - - In conslderntlon of long lervltude onljr dis- 

missed his ship, severely reprimanded, and 
admonished to be more careftil in future. 

Proved - - - - To suffer death - - - . 

(The Court recommended him to mercy 
from the circumstance of a hurt he had re- 
ceived in his head which caused a degree 
of mental excitement and excused the rash 
act he committed.) 

Charge of flghting not proved. Reprimanded, and placed at the bottom of 
but that the charge of quarrel- the list of boatswains for twelve months, 

ling has been proved. 

Proved .... Severely reprimanded, and to serve for two 
years as a mate, and not to be eligible for 
promotion until after that period. 

Proved - - - - To receive 60 lashes, to be mulct of six 

months' pay, and discharged, with disgrace, 
^ from the service. 


All the charges fully proved 
against Lieut. W. J. R. Card, 
bring breaches of the 2nd and 
23rd Articles of War. 

That the charges of quarrelling 
and lighting a duel arc proved 
against Mr. W. M'Crea, sur- 
geon, but inidor circumstances 
of great provocation ; and that 
the remaining charge is also 
proved against him, being 
nrcaclics also of the 2iid and 23rd 
Articles of war. 

Also tliat the charges brought 
against Lieut. C. G. Glinii arc 
proved. 


- Dismissed the service, .and rendered incapa- 

ble of ever being employed In Her M^esty’s 
service again. 

- Dismissed the service. 


Received a ft’ee 
pardon. 


Lieutenant ^V. J. R. Card to bn dismissed 
his bhip, and placed at the bottom of the 
list of licutenauts, from which he is not to 
rise until the expiration of three years. 

Mr. W. M'Crea, surgeon, to be placed at the 
bottom of the list of Burgeons in the Royal 
Navy. 


Lieutenant C G. Glinn to be dismissed his 
■hip and placed at the bottom of the list of 
lieutenantB in the Royal Navy. 


Dr. G. R. Anderson guilty of the Dismissed his ship, and to lose all his time* 
first charge, and not guilty of as an assistant surgeon, 
the second charge. 

Charges proved against Mr. W. Dismissed the service. 

11. PlMch. 

Fully proved ... Dismissed the service, and rendered incapa- 
ble of ever serving Her Majesty again as a 
nou-commissloncd oflScer. 

Charges proved against Mr. H. To be discharged from the service with dis- 
Cramcr. ^raee, and rendered incapable of ever serv- 

ing Her Majesty, her heirs and successors. 

First charge not proved against The same. 

Mr. Hannay; second charge 
proved. 

First and second ch.*irges not Dismissed the service. 


J roved against Mr. F. P. Par- 
er ; third charge proved. 


Fully proved 


- Dismissed the service. 

- Severely reprimanded. 


- To receive 36 lashes, and to be imprisoned 
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Date of 
Trial. 

Name of the 
Party tried. 

Quality. 

Ship. 

Nature of the Charge. 


184S. 






Aug. 28. 

G. White 

Seaman 

Amaion 

Mutinous conduct and desertion 


Sept. 25. 

F. O. Leigh . 

Lieutenant 

Stromboll 

For oppresslTe conduct unbecoming 
the cliaracter of an officer. 


Oct. 13. 

G. Bellifl 

Mate 

Eagle 

Drunkenness . . . . 


Oct. 14. 

T. Word 

3d Engineer 

■ Aglncourt 

Absenting himself without leave 


Oct. 16. 

L. F. Burrell . 

Lieutenant 

Superb 

Disobedience of orders, and for a 
breach of the 27th Article of War. 


Oct. 21. 

1846. 
March G. 

J. Daly 

B. Young 

Lieutenant 

Lieutenant 

Melampus 

Persian 

Indecency . . . . 

Drunkenness . - . . 


May 1. 

R. A. Godson - 

Paymaster 
and pur- 
ser. 

Serpent 

Drunkenness and calling Lieutenant 
Phayre, a fool. 


Juno 24. 

J. F.C. Hamilton 

Lieutenant 

Racer - 

Contempt .... 


Juno 2G. 

G. W. Wlnlo - 

IJcutcnant 

Racer - 

Drunkenness .... 


June 27. 

F.H. Harper . 

Lieutenant 

Sateltite 

Drunkenness .... 


July 2a 

J. Snyer - 

Marine 

Queen • 

Striking the Serjeant of Marines 


Aug. 26. 

Hon. J. Gordon 

1 Captain - 

America 

Disobedience of orders in leaving his 
station without leave. 


Sq)t. 8. 

W. Johnston - 
D. Douglas 

C. W^rigUt 

Ist Engineer 
2d Engineer 
3d Engineer 

Ij Hecla -^1 

Contempt and disobedience of orders 


tfov.28. 

1847. 

Ian. 6. 

D. Brown 

T. K. Beatty 

Seaman 

Assistant 

surgeon. 

Dsedalus 

Daphne 

Drunkenness and riotous conduct 

Disrespectful language to the surgeon. 


Tan. 19. 

T. C. R. Gill - 

Lieutenant 

Mutlne 

Drunkenness .... 


ran. 23. 

J. J. Onslow 

D. Jago - 

Captain, 

Master. 

j Daphne J 

Negligently running the said ship on 
shore, and Captain Onslow omitting 
to report the circumstance to the 
commander-in-chlef. 


'cb. 12. 

J. B. Gragg, the < 
officers and 
crew. 

Dommander 

Sphynx 

Running the said ship on shore, 
throu^ negligence. 


'eb. 22. 

A. Gilbert 

Clerk In 
charge. 

Bonetta 

For having with a IVaudulent Inten- 
tion made erasures in the muster- 
book, and for having made false 
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Finding of the Sentence. Punlihment awarded. I Remarki, 3tc. 


In Her Mejesty’s gaol at Winchester for Vide page 161. 
three calendar months, and during iJiat 
time to be kept to hard labour. 

Proved .... To lufTer death .... Recommended 

strongly to 
mercy. 

Proved .... Severely reprimanded. ... Vide page 142. 


Fully proved ... Dismissed the service. 

Proved - . . . Dismissed the service. 

First charge not proved ; second Dismissed the service, 
charge proved. 

Proved .... Dismissed the service. 

Fully proved ... Dismissed his ship, and placed at the bottom 
of the list of lieutenants, there to remain. 

Fully proved ... Dismissed the service. 


Proved .... Dismissed the service. 

Proved .... Dismissed the service. 

Proved .... Dismissed the service. 

Proved - - - . To suffer death. 

Fully proved - - • In consideration of circumstances, only to be 

severely reprimanded. 

Proved against Mr. Johnston - Mr. Johnston dismissed his ship, mulct of all 
pay, and to serve as a 2d class engineer for 
one year. 

Th.Tt the charge' against Mr. D. Mr. Douglas acquitted. ... Vide page 121. 
Dougliis, acting 2d class engineer, 
is not proved in consequence of 
a tcchnic.*il informality in the 
charge wliich designates him as 
a 2d class engineer, whereas he is 
only an acting 2d class engineer. 

Proved against Mr. C. Wright > Mr. Wright to be mulct of all pay due to him, 
and not to be advanced In rank for one year. 

Proved - - - - To receive 80 lashes. 

Fully proved ... Dismissed the service. 


Proved .... Dismissed the service. 

Fully proved ... Captain Onslow reprimanded for not report- 
ing the circumstance to the commander-in- 
chief. Captain Onslow and Mr. Jago, repri- 
manded for running the said ship on shore. 

Fully proved against Commander Commander Cragg, dismissed his ship and 
Cragg,and Mr. J. Wallis, master, placed at the bottom of the list of com- 

manders, 

Mr. J. Wallis dismissed his ship and to be Vide page 143. 
reduced firom the rank of master, mtd to 
serve as a second mastert aud not to be 
eligible for promotion for one year. « 

In part proved - - - To be cashiered and rendered incapable of 

AirUier employment in the naval service. 
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Date of 
Trial. 

Name of the 
Party tried. 

Quality. 

Ship. 

Nature of the Charge. 


1847. 




charges of slop clothihg against men 
who had deserted. 


Mar. 1.3. 

J. Savage 

Seaman 

St. Vincent - 

Desertion . . . . 


Mar. 19. 

J. Barton 

Marine 

Salamander - 

Mutinous words and for striking and 
threatening to kill the serjeant. 


Mar. 31. 

J. W. Saunders 

Master 

Electra 

Intoxiration ; const.Tnt Inacrurary in 
his navigation and general careless* 
ness about his duty. 


April 1. 

C. S. Dunbar • 

Lieutenant 

Iris - 

For sleeping on his watch 


April 0. 

E. C.Homershaw 

Second 

master. 

Agincourt 

Neglect of duty ; dlsobedlcnco of or* 
ders and disrespect. 


April 13. 

J. Smith ^ 

Seaman 

Recruit 

Desertion .... 


April 20. 

J. Wilson 

Acting p.iy- 
inuhlerand 
purbcr. 

Favorite 

Drunkenness ... - 


April SO. 

r. R. K. Loncy 

Acting pay- 
master niid 
purser. 

Star - 

Keeping his arrounts in an irregiiKir 
manner, and for being detieient of 
public money entrusted to him. 


April 30. 

Ir. 11. Alston 

Lieutenant 

Pantaioon 

Indecency - - . - 


May 3. 

A. Boyle, the offi- 
cers and crew. 

Commander 

Tiiunderbolt - 

For the loss of tisat sliip in Algoa Bay 


May 19. 

T. Gresham 

Lieutenant 

Mchimpus 

Mutinous conduct towards the first 
lieutenant. 


June 5. 

R. Taylor 

Seaman 

Amphion 

Desertion .... 


Aug. 25. 

J. Connor 

Seaman 

Agincourt 

Striking a naval cadet ... 


Oct. 5. 

E. Crowther 

Carpenter 

Scout - 

Drunkenness .... 


Dec. 2, 

W. Swinburn - 

Lieutenant 

Wanderer 

Disobedience of orders and disrespect 
n ben on board the Brltomart.'^ 


1848. 
Jan. 25. 

C. Payne - i 

Second 

lieutenant 

R.M. 

Queen - 

Neglect of duty and disobedience of 
orders. 


Oct. 7. 

N.B.Bedlngfleld 

Lieutenant 

Hecate 

Quitting the deck during bis watch . 


Oct. 9. 

K. C. T. D’Eyn- ( 
court. 

F. B. Henwood 

[Commander 

Acting 

Master. 

Comus 

Running that ship on shore in the 
river Plate. 
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Finding of the Sentence. 

Punishment awarded. 

I^arki, fte. 

Not sufficient care on the part ot 
the Commander and Mr.Cnourn, 

Commander and matter to lose one year's 


rank, the rest of the officers and crew ac* 


Master. 

quitted. 


Proved .... 

Dismissed the service. 


Proved .... 

Severely reprimanded, and to lose one year's 
time in Her Majesty's service. 


Proved .... 

Mulct of all pay and time, to bo imprisoned 
for two years, the first lit tuontht qf which 
time tobek pt to hard labour. 

Vide page 161. 

Fully proved ... 

To be transported beyond the seas for the 
term of his natural iiie. 

This sentence 

being Illegal, 
was not car- 
ried into exe- 
cution. Vide 
page 151 . 

First charge fully proved j second 

Dismissed his ship, and to lose one year’s 

charge proved. 

rank. 


Fully proved ... 

Dismissed the servica 


Fully proved ... 

Dismissed his ship and plaeeil at the bottom 
of the list of lieutenants. And not to be em- 
ployed again in active service. 



It 








APPENDIX. 


No. I. 

As to the Power of the Court in dispensing with the Attend^ 
ance of any particular Member. 

Copy of a Letter from Captain McKenzie, of H. M. S. the 
Cornwall, in Ilamoaze, to the Secretary of the Admiralty, 
dated 27th October, 1765. 

Be pleased to acquaint their Lordships, that in obedi- 
ence to their order of the 10th October, 1765, directing 
the captain of His Majesty’s ships and vessels at Plymouth 
next in command to Captain Lloyd of the Fame, to as- 
semble a court-martial for the trial of William Skane, a 
deserter from His Majesty’s ship Fame, transmitted to me 
by Lord Edgecombe, I made the signal for assembling a 
court-martial on board His Majesty’s ship under my com- 
mand, on Saturday, the 26th instant, but found it im- 
possible to form a court for proceeding to trial, from the 
following reasons : — 

There being nine of His Majesty’s ships in commission 
at this port, none of whose captains are absent upon leave, 
and the Act directing that no court-martial held by virtue 
of the said Act shall consist of more than thirteen, or of 
less than five persons, to be composed of such flag ofiicers, 
captains, or commanders, then and there present as are next 
in seniority to the officer who presides at the court-martial. 

** J^ve captains only did assemble of the ships then and. 
there in commission, so that three were absent, ill health 
preventing their attendance. It was doubted whether the 
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Act does allow to dispense on any account whatever with 
the absence of any of the captains or commanders then 
and there present as are next in seniority to the officer 
who presides at the court-martiah according to the words 
of the said Act. I therefore beg you will be pleased to 
signify this difficulty to their Lordships, that opinion may 
be had whether the said Act does allow of any such ab- 
sence of captains, and if it does, under what circumstances, 
and the proofs which are necessary to justify the legal pro- 
ceeding of a court-martial. . ^ 

I have communicated this to Lojpd Edgecombe, who 
has directed me to apply to their Lordships ; and as I differ 
in opinion from Captain Loggie and Captain Collier, who 
were the gentlemen that raised the difficulty, I shall con- 
tinue to make the signal, and give my attendance from 
day to day, until those gentlemen are able to attend, or I 
receive their Lordships’ directions.’* 

Opinion, 

It appears to have been the intention of the Legis- 
lature, by the Act of the 22 Geo. 2., that every court- 
martial should be composed, if possible, of senior officers ; 
but thougli the words of the statute are, that no court- 
martial shall consist of more than thirteen, or less than 
five persons, to be composed of such officers as are next in 
seniority to the officer who presides, they can never, I 
think, be understood to mean that the next in seniority to 
the president, who happen to be present on the same sta- 
tion with their ships, should all attend in order, at all 
events, and notwithstanding any impediment whatever, — 
or otherwise, that no legal court can be held. For such a 
construction seems not only unreasonable, as well as de- 
trimental, to His Majesty’s service, by rendering it ex- 
tremely difficult to make a court, but also to livery 
contrary to the general tenor of other parts of the Act 
which appear calculated to expedite justice as much as 
possible, by permitting five captains to constitute a Court, 
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and even by allowing commanders to assist where a suffi* 
cieht number of post-captains is not to be found. 

And as I observe that every court-martial has an ex- 
press power by the 15th section of the statute, to dispense 
with the presence of any member, and suffer him to go on 
shore (in case of illness), even after a trial is begun, there 
seems to be no reason to doubt but that any officer may 
be excused from attendance by the president of the court, 
if a just reason is assigned, before a trial is begun ; and 
that they may afterwards proceed to business, if the re- 
maining number of qualified officers is sufficient to con- 
stitute a court-martial. I therefore apprehend that Mr. 
M'Kenzie and the five other captains may legally assemble 
to try William Skane, if it is taken down in the minutes 
that the absent and senior officers have certified the pre- 
sident, by letter, or otherwise, of their inability to attend 
through ill health. 

(Signed) G. Harris. 

Doctors’ Commons, Nov. 4. 1765. 


No. ir. 

The Order for assemhling a Court-Martial should he ad- 
dressed to the firsts second^ or third OJficer in command 
by Names. 

In the month of October, 1767, the Lords Commis- 
sioners of the Admiralty issued an order to the sejiior 
captain of His Majesty’s ships at Plymouth, to assembje 
a court-martial, for the trial of John Shaw, a seaman, 
belonging to His Majesty’s ship Fame,” for stealing a 
gun-tackle. The court-martial was accordingly summoned, 
and^the evening before the trial R senior officer came into 
port, intending to sail early in the morning ; but was de- 
tained until the afternoon, and after the court-martial 
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had met* It was doubted whether the proceedings of 
such Court were legab as the senior officer present had 
not attended. Mr. Husse 3 r’s opinion on the case was as 
follows : — 

As this is a power given by an Act of Parliament^ to 
try offenders in a particular mode, it must be very strictly 
pursued; and, therefore, 1 am inclined to think that 
Captain Shuldam could not sit as president at a court- 
martial, by virtue of this warrant, there -being at the same 
time a captain senior to him in the port ; but as it may be 
doubtful whether, upon the receipt of the order, if he was 
the senior captain, the jurisdiction might not be attached 
in him, and consequently the trial legal, 1 presume to 
take the liberty to recommend (in the presen tease) to their 
lordships the pardoning of the offender, rather than trying 
him again ; and as it may be of importance to the service 
to obviate any doubts of the same nature for the future, I 
think the order should be directed to the 1st, 2nd, or 8rd 
in command, by names, which is more conformable, in my 
apprehension, to the intention of the legislature, than the 
direction to the senior, as in the present case. 

(Signed) R. Hussey.” 


No. III. 

Whether the Members of a Court-Martial who are^ called 
upon to give Evidence musty after doing so, necessarily he 
excluded from the CourU 

• CASE. 

The Act 22 Geo. 2. cap. 33. sect 1 1. enacts. That from 
and after the 25th day of December, 1749, it shall be lawful 
for the said Lord High Admiral of Great Britain, or the com-* 
missioners for executing the office of lord high admiral for 
the time being, and they are hereby respectively authorized 
from time to time, as there shall be occasion, to direct any 
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flag^fficer or captain of any of His Majesty^a ships-of-war, 
who shall be in any port of Great Britain or Ireland, to hold 
courts-martial in any such port,, provided such flag-officer 
or captain be the 1st, 2nd, or 3rd in command in such 
port, as shall be found most expedient, and for the good of 
His Majesty’s service. And such flag-officer or captain so 
directed to hold courts-martial shall preside at such courts- 
martial, anything herein contained to the contrary notwith- 
standing.” 

Sect. 12. That ^^frorn and after the ^5th day of Decem- 
ber, 1749, no court-martial to be held or appointed by 
virtue of this power shall consist of more than thirteen or 
of less than five persons, to he composed of such flag-officers, 
captains, or commanders, then and there present, as are 
next in seniority to the officer who presides at the court- 
martial'^ 

Notwithstanding the words in italics in the ISth section, 
the usage at courts-martial has been for officers who have 
given evidence at the trials, not to sit as members of the 
Court, although they were senior to others who sat, and, 
consequently, would have sat as members if they had not 
been examined as witnesses. 

The Lords Commissioners of the Admiralty having lately 
received a complaint, in writing, charging an officer of rank 
in the Royal Navy with one of the offences specified in the 
Articles of War, which are created and set forth by the 
above-mentioned Act of Parliament ; their Lordships have 
therefore thought fit to issue their order or warrant in 
writing to Admiral Sir Thomas Pye, at Portsmouth, re- 
quiring him, forthwith, to assemble a court-martial for the 
trial of the said officer : and it having been suggested to 
their Lordships, that several officers and commanders of the 
king’s ships at Portsmouth (who, on account of their 
seniority, must sit as members of the said court-martial, if 
the letter of the \2th section in the said Act is conformed 
to) will be summoned as witnesses, either in support of 
the charge, or in behalf of the accused : 
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You are therefore requested to advise their lordships 
whether^ in case such senior officers should be called upon 
to give evidence at the trial, they may likewise sit as 
members of the court-martial ? And also, whether the 
Court can be legally held without the senior officers (who 
shall happen to be called to give evidence) in case it is 
necessary for their juniors to sit as members, in order to 
make up the number required by the statute to constitute 
a Court ? 


The usage of the service is very material upon this case, 
for naval courts-martial are evidently considered, in* the 
statutes concerning them, as known and established Courts ; 
consequently, in matters not specially provided for, the 
settled course of proceeding must have great weight That 
the characters of witness and judge, are not consistent, is 
very obvious ; and though in the common law of England, 
there is no challenge to a judge, yet, in the only instance 
we know where judges were called upon to give evidence 
in a criminal case, it is observed that they sat no more 
during that trial. By a strict and literal construction of the 
statute 22 Geo, 2 . cap. 33. sec. 12, neither the prosecutor 
nor the prisoner would cease to be judges ; but this con- 
struction would be absurd, and the Act must, from common 
sense, admit, as the usage is, that officers to whom there is 
a just ground of exception, or who have a just ground of 
excuse, shall not be included in the number of those of 
whom the Court is to be composed ; consequently, if an 
officer, entitled by his rank to sit, is either prosecutor, 
party, or witness, the person next in seniority must sup- 
ply his place ; and the Court so composed will be legally 
held according to the intent of the Act. 

(Signed) A. Wedderburn. 

James Wallace. 

F. C. CusT. 
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No. IV. 

Whethet Lieutenants who are acting as Commanders are 
eligible to sit as Members of a CourUMartiaL 

On the 3rd of September, 1789, six seamen belonging 
to His Majesty's ship Ambuscade” were tried by court- 
martial for robbeiy, — two of whom were sentenced to 
suffer death. A doubt arose whether Mr. Thomas Peyton, 
an acting master and commander, was qualified to sit as a 
member of the Court ; whereupon Rear-Admiral Peyton 
delayed the execution of the sentence until he should re- 
ceive instructions from the Admiralty. The case was 
submitted to the law ofiicers of the crown, and subse- 
quently to the twelve judges, who delivered the following 
opinion ; — 

** To the King’s Most Excellent Majesty in CoundU. 

May it please your Majesty, — 

In obedience to your Majesty's commands, signified to 
us by your Majesty’s order in council dated the 2nd Sep- 
tember, 1791, we have taken into our consideration the 
memorial thereby referred to us and the case thereto 
annexed; and we are of opinion that the court-martial 
held for the trial of six persons therein named was not 
legally constituted, because we conceive that Lieutenant 
Peyton, acting commander of your Majesty's sloop * Bull- 
dog,’, who sat on that court-martial, was not a commander 
within the meaning of the Act of the 22nd year of His 
late Majesty King George the Second.* 

(Signed) Kenyon. R. Perryer. 

liOUGHBOROUGH. F. BULLER. 

Jas. Eyre. J. Heath. 

H. Gould. J. Wilson. 

W. H. Ash HURST. N. Grose. 

B. Hotham. a. Thomson.” 

* The above opinion would of course apply also to commanders 
acting as post-captains. 
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No. V. 

# 

Position which the Captain of the Fleet is to occupy at a 
Court-Martial. 

Sir, ^ ‘ Royal William,* 4th July, 1791. 

** You will be pleased to inform the Lords Commissioners 
of the Admiralty, that, pursuant to their Lordships’ order, 
the flag-officers and captains assembled this morning on 
board the said ship for the purpose of composing a court- 
martial for the trial of Thomas Jones, a seaman, belonging 
to his Majesty’s sloop ‘ Speedy,’ on charges therein men- 
tioned ; but a doubt having arisen in the minds of some of 
the members whether Sir Hyde Parker (who comes within 
the number of persons directed by the Act of Parliament 
to compose the Court) should take his seat at the court- 
martial next the junior rear-admiral, as first captain to the 
commander-in-chief, in preference to captains who will 
also compose part of the Court, and who are senior to him 
on the list ; or whether he should take his seat as a cap- 
tain, according to his seniority on the list ; I am requested 
to desire their Lordships will be pleased to order their 
solicitor to state the case for the opinion of such counsel 
as they shall think proper on the questions hereunder 
written : — 

1st. Whether Sir Hyde Parker, as first captain to a 
commander-in-clrief commanding twenty sail of the line 
and upwards, being by his seniority on the list of captains 
within the number of persons directed by the 12th sec- 
tion of the Act of 22 Geo. 2. to compose the Court, has a 
right to take place at courts-martial next to the junior 
rear-admiral in preference to captains senior to him on the 
list, pursuant to the article of the naval instructions, un- 
der the title of * Rank and Command ? * 

2nd. Supposing Sir Hyde Parker, as first captain to 
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such commander-in-chiefj should be admitted to take place 
next to the junior rear-admiral, whether or not his vote 
being given in that place, when there are two captains 
sitting who are senior to him on thfflist, is con^tent with 
^ the 7th article of the naval instructions, under the title of 
* Courts-Martial/ which directs, that the ywingeet mem^ 
hers shall vote firsts proceeding in order up to the president ; 
and whether or not a sentence being given in such case 
may not subject the members of the Court to be called 
on by a superior court of law for illegality in their pro- 
ceedings. 1 am, &c. 

(Signed) ^ W. Hotham.*’ 

** P. Stephens, Esq.” 


Opinion of the Law Officers on the above case^ 


Having considered the King’s instructions, and the Act 
of Geo. S. cap. 33., and the usage which has obtained 
since that Act passed; we are of opinion, that the first 
captain to the commander-in-chief, when a member of the 
court-martial, according to that Act, has a right to take 
place next to the junior rear-admiral, and to vote accord- 
ing to that rank. 

(Signed) Wm. Scott. 

A. Macdonald. 

John Scott. 

' F. C. Cost. 


July 14th, 1791. 


No. VI. 

In what cases Commanders may be called upon to sit as 
Members of a Court-Martial. 

On the 27 ih September, 1796, a court-martial assembled 
on board H. M. S. ** Tremendous,” in Table Bay, Cape of 
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Good Hope, for the trial of Duncan Campbell, a seaman 
belonging to H. M. S. ** La Sybille,” for absenting him- 
self without leave. The Court was composed of twelve 
members, #¥0 of who A were acting post-captains. It was 
doubted whether, according to the 12th and 14 sections of 
the Act 22 Geo. 2. cap. 33. the proceedings of a court- 
martial so constituted were legal. The opinion of His 
Majesty^s Attorney General and Solicitor General, and 
the counsel for the affairs of the Admiralty, to whom the 
question was referred was as follows : — 

** We are of opinion that under the 14th section of the 
Act referred to, the only case in which commanders un- 
der the rank and degree of a post-captain can be called to a 
court-martial, is when there arc not less than three nor 
yet so many as five officers of the degree and denomination 
of a post-captain or of a superior rank to be found. And 
as in the cases stated there were more than five officers of 
the rank of post-captain, exclusive of Captains Gardnlfr 
and Kemp, they could not be competent to sit upon the 
court-martial unless they were of the rank and degree of 
post -captains. We apprehend that they had commissions 
only as commanders of sloops, and were appointed to act 
as captains of the ‘Dodrecht’ and ‘Lively’ during the 
absence of the officers who were captains of those ships, 
and we are of opinion that such an appointment pro tem^ 
pore did not give them the rank and degree of post-cap- 
tains, and consequently they were not competent to sit 
upon the court-martial; the proceedings upon which we 
therefore conceive to have been irregular, and the trial and 
sentence illegal and void. 

(Signed) John Scott. 

John Mitford. 

S. Perceval.” 


January 13tb, 1797. 
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No. VII. 

Whether the Captain of a Ship lost which renders him in 
a state of personal Accusation^ and subject to Trial by 
Court-Martial^ renders him ineligible to sit himself at 
a Court-Martial. 


CASE. 

On the 6th of April, 1798, a court-martial assembled 
on board His Majesty’s ship Prince,” for the trial of 
William Kerr, a seaman belonging to His Majesty’s ship 
‘‘ Phoenix,” for desertion. The members composing the 
Court previous to their being sworn took into their 
consideration the case and situation of the Honourable 
(^ptain Curzon of His Majesty’s ship Pallas,” which 
ship was driven on shore in a violent gale of wind, and 
wrecked in Plymouth Sound on the 4th of April, 1798; 
and as Captain Curzon, by the established rules of and 
practice of the service, would have to be tried by a court- 
martial for the loss of the said ship, and was therefore 
then in state of presumed accusation, the members were 
ten against three, that the circumstances under which 
Captain Curzon stood rendered him ineligible to sit at a 
court-martial. The Lords Commissioners of the Ad- 
miralty directed this case to be laid before His Majesty’s 
Attorney-General, Solicitor-General, and the Counsel for 
the Admiralty, for their opinion on the point in question. 

Opinion. 

We understand that Captain Fayerman wr.s junior cap- 
tain to Captain Curzon, and that consequently, if Captain 
Curzon was qualified to sit upon the court-martial, the 
Court was illegally constituted by the presence of Captain 
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Fayerman, and the sentence void. The question there- 
fore is, whether Captain Curzon can be considered as a 
captain and commander then and there present within the 
meaning of the 12th sect, of 22 Geo. 2. cap. 33. 

We think that section was intended to apply only to 
captains and commanders of vessels then and there present ; 
and that, unless the twenty-first section has the effect of 
placing Captain Curzon until he should be tried by a 
court-martial or discharged from His Majesty’s service, or 
removed into another ship in the same situation, to all 
intents and purposes as if his ship had not been lost, he 
cannot be deemed a captain or commander within the 
meaning of the twelfth section. We think that the words 
in the twenty-first section, declaring that the command, 
power, and authority, given to the officers of a ship lost 
shall remain in force were only intended to apply to the 
power, command, and authority, which those officers had 
over their crews before the ship was lost, and to mal^ 
such officers and their crews liable to punishment for 
acting contrary to naval discipline after the loss of the 
ship, and conditionally to preserve their pay ; but not to 
put them generally in the same situation as if the ship 
had not been lost ; and, therefore, it seems to us that the 
court-martial was properly constituted and their sentence 
legal. 

(Signed) John Scott. 

John Mitford. 

Sp. Perceval. 


Lincoln's Inn, April 17. 1798. 
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No. VIII. 

Case of a Court-Martial proceeding to Trial and Sentence 
in the presence of a Captain who ought to have been a 
Member of the Courts but whose arrival was not made 
known until some time subsequent to the Court being 
sworn. 

A court-martial was sworn at Shcemess on the 14th 
day of September^ consisting of ten captains only, 

at half past 1 1 before noon, to try the surgeon of His 
Majesty’s bomb vessel ^ Zebra,’ on charges exhibited 
against him by the captain of the said vessel. 

Captain Bennett, commander of His Majesty’s ship 
‘ Amphion’ (senior to Sir Charles Lindsay, Bart., of the 
* Daphne,’ one of the members sworn), arrived at the 
Great Nore, and went on board the ^ Zealand,’ the flag 
ship of the commander-in-chief, for orders at half past ten, 
one hour before the Court was sworn, the ‘Amphion’ 
then run to the Little Nore, where she anchored at 20 
minutes past 12. 

“ The Court, when sworn, was perfectly ignorant of the 
arrival, and even the appearance, of the ‘ Amphion.' 

“ Query . — Was such court lawful? 

“ I am, &c. « 

(Signed) H. Stanhope.” 


Opinion of Mr. Perceval. 

The question, as I apprehend it, is, whether the captain 
of the “ Amphion” was within the meaning of the words 
in the 22 Geo. 2. cap. 33. to be considered as then and 
there present^ at the time the court-martial was sworn in 
He certainly was not so at the time when it was appointed 
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and summoned; and it appears to me that his presence 
ou^ht to have been known to the court-martial, in order 
to make their proceedings without him illegal. It appears 
further that he did not come to an anchor till after the 
court-martial was sworn in. 1 do not see how the line 
can be drawn to exclude any senior captain who may be 
sailing within sight when the court-martial is assembled, 
unless by holding that he must come to an anchor before 
it is so assembled. I am, therefore, of opinion that the 
court-martial may legally proceed with the trial and the 
sentence. 

(Signed) Sp. Perceval. 

Lincoln's Inn, Sept. 16. 1798. 


No. IX. 

Whether the Captain of a Ship that has sailed from^ and 
is out of sight of but still within the Limits of a Forty 
ought to sit as a Member of a Court-Martial assembled 
at such Forty and whether its Froceedings are invalid 
dated by his Absence, 

Copy of a Letter from Bear Admiral the Honourable 
George Berkeley to Admiral Millbank, Commander-in- 
Qhief of H. M. Ships at Portsmouth, dated 31st March, 1800. 

Sir, 

In obedience to orders I received, directing me to as- 
semble a court-martial on board H.M.S. * Gladiator,’ the 
signal was made; and, upon calling over the Court, an 
objection was started by Captain Pickmore to the legality 
of it, as not consisting of the thirteen senior officers at this 
port, according to the Act of Parliament, as Captain Foley, 
of the * Elephant,’ was not present. 

1 therefore think it my duty to state to you the circum- 
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stance as it happenedi that you may lay it before the Lords 
Commissioners of the Admiralty, that such obstructions 
may not arise to the service in future from objections being 
made which their lordships may possibly deem frivolous. 

** The * Elephant * weighed from Spithead this morning 
before 8 o’clock, and was on her passage to St. Helen’s, 
at which hour the signal was made for a court-martial to 
be held. The weather came on very thick soon afterwards, 
which precluded the officer who is stationed for that pur- 
pose from seeing and reporting her being actually there. 
Under the impression, therefore, that she might possibly 
be at Spithead, Captain Pickmore started this objection ; 
and the Court was obliged to adjourn. 

It becomes necessary, therefore, that some regulation 
should be laid down to guide future courts-martial, as, by 
thick weather coming on at any time, it is in the breast of 
any one officer to surmise that ships may be anchored or 
not, and to break up a court-martial, by which, as in the 
present instance, much inconvenience may arise to the 
service. 

I am, &c., 

(Signed) G. Berkeley.” 


Opinion, 

The court-martial undoubtedly must consist of the senior 
officers present at the station or port where it is assembled ; 
nor do I think it possible to lay down any general rule by 
which the meaning of the word present can be defined. 
What is or is not a presence to satisfy the Act must depend 
upon the circumstances of each case. But it seems to me 
that in this case, where it is stated that the captain in 
question had actually set sail^rom the station, and was, in 
point of fact, from whatever cause (after having so set sail), 
out of sight, he must be considered, to all intents and pur- 
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poses of this Act, not present so as to require his attend- 
ance to constitute a member of the bpard. 

(Signed) S. Perceval. 

April 5. 1800. 


No. X. 

Whether a Court-Martial may legally proceed to Trial 
in the Absence of senior Officers, who are present in Port, 
hut detained with their Ships in Quarantine* 

CASE. 

By the 12th section of the Act 22 Geo, 2. c. 33., for 
the government of the Royal Navy, under which Act naval 
courts-martial are constituted, it is enacted, ** That no 
court-martial to be held or constituted by virtue of this 
present Act shall consist of more than thirteen or of less 
than five persons, to be composed of such flag-officers, 
captains, or commanders, then and there present, as are 
next in seniority to the officer who presides at the court- 
martial.” 

The object of requiring that they should be taken ac- 
cording to seniority is to prevent any partial selection of 
judges. The Act makes no provision for the case of offi- 
cers in the command of ships present at the port where the 
Court is to be held, who may, by reason of illness or other 
controlling cause, be incapable of attending to be sworn as 
members of, and to assist at, a court-martial, according to 
their seniority, as prescribed by the 12th section of the 
Act above set forth. 

The 19 Geo. 3. c. 17. s, 2. enacts, “ That the proceed- 
ings of any court-martial shall not be delayed by the ab- 
sence of any of its members, provided a sufficient number 
doth remain to compose such Court, which is hereby re- 
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quired to sit from day to day (Sundays excepted) until the 
sentence be given;'* and that no member of the Court 
shall absent himself therefrom during the whole course of 
the trial upon pain of being cashiered^ except in case of 
sickness or other extraordinary and indispensable occasion 
to be judged of by the said Court. 

In order to bring this clause into operation, it is neces- 
sary that the Court shall have been formed and assembled ; 
but the enactment of the 12th section of the former Act, 
which regulates the constitution of the Court, remains 
unaltered. 

It has happened, when it has become necessary to as- 
semble a court-martial, that officers present with their 
ships at the port where the Court is to be held, and who, 
according to their seniority, ought, in compliance with the 
terms of the 12th section, to be members of it, have been 
prevented from presenting themselves to form part of the 
Court by reason of illness, or of being with their ships 
under quarantine (and therefore restrained by law from 
holding communication with other persons not also in 
quarantine), at the time when the court-martial has been 
ordered to assemble; and that officers junior to them, but 
qualified in all other respects, have attended as members 
of the court-martial, and who, indeed, in many cases, 
would actually form part of the Court, even if the first-men- 
tioned officers did attend to make up the number requisite 
to constitute a court-martial. 

The Lords Commissioners of the Admiralty, having in 
view a case in which certain officers next in seniority to 
the officer ordered to assemble a court-martial were pre- 
vented, by being under quarantine, from attending to be 
sworn as members of the Court, whereby the public ser- 
vice was retarded, as it was not deemed right to form the 
Court of junior officers in the presence of officers senior to 
them, directed Her Majesty's Attorney- General, Solicitor- 
General, and counsel for the Admiralty, to state “whether, 
in cases where any officers next in senioHtv to the officer 
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who is to be the president of a court-martial| shall, by 
illness, or by reason of being in quarantine, or under any 
other unavoidable circumstances, be rendered incapable of 
giving their attendance, the absence of such officers, pro- 
vided there is a sufficient number present of others pro- 
perly qualified and next in seniority (with the exception 
only of the officers thus incapacitated from attending), 
would render illegal the constitution of the Court, within 
the spirit and intention of the legislature ?” 

Opinion. 

We are of opinion that a court-martial constituted 
under the circumstances supposed would be legally con- 
stituted, although officers next in seniority to the officer 
who is president of the Court do not serve upon it, they 
being prevented from doing so By illness or other una- 
voidable cause. 

(Signed) J. Campbell. 

B. M. Rolfe. 

H. Shepherd. 

April 3. 1639. 


No. XI. 

Whether the Act of endeavouring to desert to the Enemy 
justifies a capital Punishment. 

By the minutes of proceedings at a court-martial held 
on board His Majesty's ship Salvador del Mundo,” in 
Hamoaze, on the 26th June, 1810, it appears that John 
Hart, Geo. King, and Thos. Boatham, seamen of His 
Majesty’s ship ** Defiance,” were tried “ for having on the 
night of the 1st of the said month of June deserted or 
endeavoured to desert from her to the enemy, and for 
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having run away with one of His Majesty’s ship’s boats, 
to the weakening of the service.” 

The following is an extract of the sentence : — The 
Court having most maturely and deliberately weighed and 
considered the evidence in support of the charges, as well 
as what the prisoners had to offer in their defence, are of 
opinion that the charges have been proved against the pri- 
soners John Hart, George King, and Thomas Boatham, 
and do in consequence adjudge the said John Hart, George 
King, and Thomas Boatham, to be severally hanged by 
the neck until they are dead, &c.” 

Thomas Boatham was afterwards recommended to mercy 
by the Court. 

Their Lordships having been pleased to direct the pro- 
ceedings and sentence to be laid before the Counsel for the 
affairs of the Admiralty, for his opinion whether there 
appeared any legal objection to the sentence being carried 
into execution, that officer gave the following opinion : — 

*‘The 15th article of war in the 22 Geo. 2.c. S3, describes 
three kinds of aggravated desertion to which the punish- 
ment of death is annexed absolutely, viz. — 1st. Desertion 
to the enemy, &c. ; 2dly, Running away with any of His 
Majesty’s ships or vessels of war, or any ordnance, am- 
munition, stores, or provisions belonging thereto, to the 
weakening of the service ; and, Srdly, Yielding up the same 
cowardly or treacherously to the enemy. The warrant 
upon which the prisoners were tried professes to describe 
the 1st and 2nd of these offences; but in the description 
of the 1st it superadds an offence which is not within this 
article, and for which the prisoners could not by law have 
been convicted capitally, — viz. that of endeavouring to desert 
to the enemy : it even describes the first offence in the 
alternative * that the prisoners deserted or endeavoured to 
desert to the enemy. ^ Had this, therefore, been the only 
charge against the prisoners, 1 should have been of opinion 
that the sentence of this court-martial could not legally 

s 3 
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have been carried into execution^ not only on account of 
t}ie manner in which the charge was framed, but also on 
account of the doubts I should have entertained whether 
the offence described in this article was complete^ the pri- 
soners having been most fortunately apprehended whilst 
they were deserting, but before they had actually deserted, 
to the enemy, although there is no doubt but that they 
might have been convicted of desertion under the 16th 
art, which brings the punishment in the discretion of the 
court-martial. They have, however, been charged with, 
and found guilty of, the 2nd offence described in the 15th 
article, as to which I do not think that the stores need 
actually be delivered to the enemy, because that would 
bring the case within the 6rd offence described in this 
article ; and 1 do not see any objection to the proceedings 
of the court-martial upon this charge ; but still, as the war- 
rant contained a charge, — namely, that of endeavouring to 
desert to the enemy, which does not warrant a capital 
conviction, and as the offence of deserting to the enemy 
was not complete, and as there is no knowing what effect 
the evidence which was applicable to that charge so 
improperly framed may have had upon the minds of some 
of the members of the court-martial, — I would humbly 
submit to the Lords Commissioners of the Admiralty 
whether there are not good and sufficient grounds for ap- 
plying to His Majesty for a commutation of the punish- 
ment of these men from death to that of transportation, 
although at the same time I am bound to say, that, in point 
of law, 1 am of opinion the sentence of this court-martial 
may be legally carried into execution. 

(Signed) T. Jervis.” 


** Temple, 1st July, 1810.” 
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No. XII. 

jis to the Time within which it is necessary to prefer the 
Complaint in order to justify a Court-Martial in taking 
cognizance of it. 

On the 8th August, 1814, Lieut. Charles T. Leaver was 
tried by court-martial, for cruel and unofficerlike conduct 
towards John Ansell, boy, belonging to His Majesty’s 
ship “ Martial,” and for having by the infliction of exces- 
sive punishments caused the death of the said boy. 

The following is an extract of the sentence : — 

And having heard such part of the evidence in support 
of the charges as related to the period of the death of the 
said John Ansell, — the return of the said sloop ‘ Martial’ 
to port, next after that event, the date of the complaint 
to the Right Hon. the Lords Commissioners of the Ad- 
miralty, and the date of their Lordships’ order for assem- 
bling the said Court, and having considered the same, — the 
Court is of opinion that the complaints in writing against 
the prisoner, Lieut. Charles T. Leaver, hath not been made 
within one year after the return of the said sloop * Mar- 
tial,’ or of the prisoner into a port of Great Britain or 
Ireland^ agreeably to the said Act of the 22d Geo. 2. c. 33., 
and they do therefore acquit the said Lieut. Charles T. 
Leaver, and he is hereby acquitted accordingly.” 

(Signed by the Members of the Court.) 

The Lords Commissioners of the Admiralty were pleased 
to direct His Majesty’s Attorney-General and Solicitor- 
General, and the Counsel for the affairs of the Admiralty, 
to state their opinion whether the above was a legal 
sentence. 
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Opinion^ 

I am of opinion the court-martial has misconstrued the 
terms of the Act of Parliament. A person charged of any 
offence against the naval articles of war may be tried by a 
court-martial ordered for that purpose within three years 
after the offence committed, though the ship or the accused 
may have returned to Great Britain more than a year 
before any complaint be made, or court-martial ordered — 
the two latter branches of the clause limiting the time of 
trial to a year after the ship’s return, or the return of the 
accused is a superadded period to the three years men- 
tioned in the former part of the clause, in order to give 
the extended period of a year after such respective returns 
of the ship or the delinquents, in cases where no trial could 
be had within the three years after the offence committed. 
The same limitation and extension of time applies generally 
to the complaint of the offence to be made in writing ; so 
that it is sufficient if the complaint be made within three 
years after the offence committed, though the ship or the 
party may have returned more than one year before such 
complaint be made. 

As the sentence of the court-martial states the reason 
for the acquittal to be that the Court did not think they 
had jurisdiction to try, we are of opinion that the accused 
may be tried again, and that another court-martial may be 
ordered to tiy the offender, and if he should plead his 
former acquittal, and produce the sentence, it will appear 
by such sentence that he has never been tried for the 
offence, from a supposed want of jurisdiction in the courtp- 
martial. 

(Signed) S. Shepherd. 

I entirely concur in this opinion. 

(Signed) T. Jervis. 

I concur with Mr. Solicitor-General in his opinion above 
stated. 

(Signed) W. Garrow. 

August 12t1i, 1814. 
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No. XIII. 

Opinion of Mr. Jervis as to whether a Court-Martial can 
legally assemble and try Lieutenant Dobson late of His 
Majesty's Ship Brevdragerenf for an unnatural crime^ 
committed in September^ 1809, but not reported until 
October i 1811, the accused having returned to this Coun- 
try upwards of one Year. 

I am of opinion, that as three years have not expired 
since the commission of the offence with which Lieutenant 
Dobson is charged, the Lords Commissioners of the 
Admiralty may now, in their discretion, direct a court- 
martial to be held upon him for such offence, notwith- 
standing he may have returned to this country more than 
one year. 

November, 1811 . ‘ 


No. XIV. 

Whether the inadvertent Omission of the Date, in the Order 
to assemble a Court-Martial, do not render the Proceed- 
ings had in consequence thereof illegal. 

On the 27th of July, 1796, Vice-Admiral Murray di- 
rected a court-martial to assemble and try George Harvey 
and William Gleeson, seamen, belonging to His Majesty’s 
ship Bermuda,” for endeavouring to make a mutinous 
assembly on board that ship. By some inadvertence the 
vice-admiral’s order was not dated : this omission appears 
to have escaped the observation of the Court, for they 
proceeded to trial, and sentenced the prisoners to suffer 
death. 

The Lords Commissioners of the Admiralty directed this 
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case to be laid before His Majesty’s Attorney-General and 
Solicitor-General and the Counsel for the Admiralty for 
their opinion^ whether the inadvertent omission of the date 
in the order of Vice-Admiral Murray, above-mentioned, 
did not render the proceeding, had in consequence thereof 
illegal ? 

Opinion, 

We think the omission of the date in the order of Vice- 
Admiral Murray above-mentioned did not render the pro- 
ceedings had in consequence thereof illegal. 

(Signed) J ohn Scott. 

John Mitford. , 
Sp. Perceval. 

Lincoln's Inn, Nov. 10th, 1797. 


No. XV. 


Whether a Court-Martial has the Power to sentence an 
Offender to he transported^ or imprisoned with hard La- 
bour^ or kept in solitary Confinement, 

In 1797, the members of a court-martial requested to 
be informed “ whether a naval court-martial, by virtue of 
the Act 22 Geo. 2. c. 33., in cases where by the said Act 
they have the discretionary power of punishing with death, 
or such other punishment as the Court shall deem the 
prisoner to deserve, has power to sentence the prisoner to 
transportation, solitary imprisonment, or hard labour, or 
to inflict other than the usual corporal punishment or im- 
prisonment for any term not exceeding two years ?” 

Opinion, 

It is quite clear from section 3d of the Act referred 
to, that the court-martial cannot inflict the sentence of 
imprisonment beyond two years ; and as to their discre- 
tionary power of inflicting such other punishment, except 
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death, as the Court shall deem the prisoner to deserve, we 
are of opinion that this discretion must be limited by the 
usage of the service with respect to sentences of this kind ; 
and we do not think that they can pronounce the sentence 
of transportation, hard labour, or any sort of imprison- 
ment, except such as has been usual. 

(Signed) John Scott. 

John Mitford. 

S. Perceval. 


No. XVL 

In case of Murder ^ when the Wound is given^ and the Party 
dies on hoard the Ship, the Body ought not to he suh^ 
jected to a Coroner's Inquest. 

Admiralty Office, 2l8t February, 1788. 

« Sir, 

** I have communicated to my Lords Commissioners of 
the Admiralty your letter of yesterday's date, informing 
them that Richard Davis, acting midshipman of the Eury- 
dice, having stabbed John Liddell Palmer, another midship- 
man, on hoard the said ship on Sunday night last, of 
which wounds the latter died, you had, on the coroner’s 
application, ordered the body of the deceased to be carried 
on shore to Gosport, where an inqjiest was taken, and a 
verdict of wilful murder found against Richard Davis, 
whom you directed to be delivered up to the civil magistrate, 
to take his trial for the murder ; and in return, I am com- 
manded by their Lordships to acquaint you, that this being 
a case cognizable by a court-martial, more especially as the 
wounds were given and the deceased died on hoard the ship, 
you ought not to have subjected the body to the coroner’s 
inquest, or to have delivered up Davis to the civil magis- 
trate. 

I am, &c. 

(Signed) Philip Stephens.” 
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No. XVII. 

Case of Lieutenant Frye of the Marines^ and the Conse* 

quences resulting from illegal Proceedings at a Court- 

Martial. 

In the year 1743, Lieutenant Frye, of the marines, 
serving on board the Oxford man-of-war, was brought to 
a court-martial, at Port Royal, in Jamaica, by the captain 
of the ship, for having disobeyed his orders, in refusing 
to assist another lieutenant in carrying an officer prisoner 
on board the ship. Lieutenant Frye had persisted to have 
the captain give the order in writing. The evidence pro- 
duced against him at the court-martial were the deposi- 
tions of a parcel of illiterate people, reduced into writing 
several days before he was brought to trial, which persons 
were entirely unknown to him, having never to his know- 
ledge seen or heard their names before; and upon his 
objecting to the evidence, he was brow-beaten and over- 
ruled. On the charge being thus proved, he was sentenced 
to fifteen years’ imprisonment, and rendered incapable of 
serving his Majesty. He was brought home, and his case, 
after being laid before the Privy Council, appearing in a 
justifiable light, his late Majesty was graciously pleased to 
remit the punishment, and to order him to be released. 

Some time after he brought an aeftion in the Court of 
Common Pleas against Sir Chaloner Ogle, who had sat 
as president at the court-martial, and had a verdict in his 
favour for 1000/. damages, it having been proved that he 
had been kept fourteen months in close confinement before 
he was brought to trial. The Judge, moreover, informed 
him, that he was at liberty to bring his action against any 
of the members of the said court-martial he could meet 
with. The subsequent steps of this case are still more 
remarkable. 



APPENDIX. 


269 


Upon application made by Lieutenant Frye, Sir John 
Willes, Lord Chief Justice of the Common Pleas, issued 
his writ of capias against Rear-Admiral Mayne and Captain 
Rentone, two of the members who had sat at the above 
court-martial. On the 15th of May, 1746, while Admiral 
Mayne presided, and Captain Rentone sat as a member of 
a court-martial, at Deptford, for the trial of Vice-Admiral 
Lestock, they were both arrested, at the breaking up of 
the Court, in consequence of the above writ. The arresting 
of the president highly offended all the members of the 
Court : they met twice on the subject, and resented highly 
what they deemed an insult, and drew up certain resolu- 
tions, in which they expressed themselves with some degree 
of acrimony against the Lord Chief Justice ; and the Judge- 
Advocate was directed to deliver them to the Board of 
Admiralty, in order to their being laid before the King. In 
these resolutions they demanded satisfaction for the high 
insult on their president, from all persons how high soever 
in office, who have set on foot this arrest, or in any degree 
advised or promoted it;** and remonstrating that by the 
said arrest, the order, discipline, and government of His 
Majesty*s armies by sea was dissolved, and the statute 13 
Charles 2 . made null and void.*’ 

The Lords of the Admiralty were much displeased at 
the indignity offered to the Court, and accordingly laid the 
resolutions before His Majesty. The Duke of Newcastle, 
by His Majesty’s command, wrote to the Lords Com- 
missioners of the Admiralty, wherein he says, His Ma- 
jesty expressed great displeasure at the insult offered to the 
court-martial, by which the military discipline of the navy 
is so much affected ; and the King highly disapproves of 
the behaviour of Lieutenant Frye on the occasion. His 
Majesty has it under consideration what steps may be ad- 
visable to be taken on this occasion.** 

From the sequel it will appear that the Lords Commis- 
sioners of the Admiralty, as well as the Secretary of State, 
were not aware of the very great authority of the Lord 
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Chief Justice of Common Pleas ; who, as soon as he heard 
of the resolutions of the court-martial, caused each indi- 
vidual member to be taken into custody, and was proceed- 
ing in legal measures to assert and maintain the authority 
of his office, when a stop was put to the process by the 
following submission (signed by the president, and all the 
members of the court) being transmitted to Lord Chief 
Justice Willes : — 

''As nothing is more becoming a gentleman than to 
acknowledge himself to be in the wrong, so soon as he is 
sensible that he is so, and to make satisfaction to any person 
he has injured; we therefore whose names are hereunder 
written, being thoroughly convinced that we were entirely 
mistaken in the opinion we had conceived of Lord Chief 
Justice Willes, think ourselves obliged in honour, as well 
as justice, to make him satisfaction as far as it is in our 
power. And, as the injury we did him was of a public 
nature, we do, in this public manner, declare, that we are 
now satisfied the reflections cast upon him in our resolutions 
of the 16th and 21st of May last, were unjust, unwarrant- 
able, and without any foundation whatsoever; and we do 
ask pardon of his Lordship, and of the Court of Common 
Pleas, for the indignity offered both to him and the Court.” 

This paper was dated the 10th of November, 1746, was 
received in the Court of Common Pleas on the 14th, and 
ordered to be registered in the Remembrance Office, — a 
memorud, as the Lord Chief Justice then observed, the 
present and future ages^ that whosoever set themsehes up in 
opposition to the laws, or think themsehes above the law, 
will in the end find themselves mistdken^^ The letter from 
the court-martial, together with Judge Willes’s acceptation, 
were inserted in the Gazette of the 15th November, 1746.* 


* 1 M'Arthur, 436. 



APPENDIX. 


271 


No. XVIir. 

Form of Order to the second Officer in command to as^ 
semble a CourUMartial. 

By Sir — Knight Commander of the Most 

Honourable Order of the Bath, Vice-Admiral of 
the Red, and Commander-in-Chief of Her Ma- 
jesty’s ships and vessels employed and to be em- 
ployed in the Mediterranean. 

Whereas, Captain C. D., commanding Her Majesty’s 
ship London,” hath in his letter to me, dated the — 

day of — 18 — , transmitted charges against of 

Her Majesty’s ship — of the tenor following : — 

\st Charge* ♦ 

“ For that he, the said — being in actual service and 

full pay in the fleet, and of and belonging to Her 

Majesty’s ship , did, on the day of , 18 — , 

behave in a disrespectful and contemptuous manner to me 
(Captain ), his superior officer, by stating on the quar- 

ter-deck of the said ship that I encouraged insubordination 
amongst the crew by not punishing them sufliciently, or 
words to that effect.” 


^nd Charge* 

** For that he, the said being in actual service and 

ful pay in the fleet, and — ■■ of and belonging to Her 

Majesty’s ship , did, on the — — day of — , 18 — ^ 

disobey the lawful order of and behave with contempt to 

me (Captain ), his superior oflScer, by refusing to 

leave the quarter-deck when ordered by me to do so.” 
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And whereas, I think fit that the said ■ shall be 
tried by court-martial for the offences specified in those 
charges, I send you herewith the above mentioned letter 
of Captain C. D. and its enclosure, and do hereby require 
and direct you to assemble a court-martial on Saturday 
next, the — — day of — , 18 — , which Court, you being 
president thereof, is hereby required and directed to in- 
quire into the circumstances of the offences with which 
the said ■■■■ stands charged, and to try him for the same 
accordingly. 

Given under my hand on board the , at Malta, 

the day of , 18 — . 

(Signature of the commander-in-chief.) 


To, 

^ Esquire, Rear-Admiral of the 

Blue, and second ofi[icer in command of Her 
Majesty’s ships and vessels at Malta. 

By command of the commander-in-chief. 

J. K., Secretary. 


No. XIX. 

Memorandum to the Officer directed to preside. 


H. M. S. , 

at , 

18 —. 

Memorandum. 

Having directed you by my order of this day’s date to 
preside at a court-martial to be held on board Her Ma- 
jesty’s ship on — — next, the instant, it is my 

direction that you cause the usual signal to be made at 
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eight o’clock a.m. oa that day, aiid that the Court be as- 
sembled precisely at nine. 


Rear-Admiral 


{ 


Vice-Admiral and 
Coinmander-in-Chief. 


H. M. S. 


No. XX. 

General Memorandum to the Captains and Commanders 
to attend the Court. 


H. M. S. , 

at — , 

18—. 

General Memorandum. 

The respective flag officers, captains and commanders of 
Her Majesty’s ships and vessels at this port are to attend at u 

court-martial to be held on board Her Majesty’s ship , 

on — next, the instant. 

The signal will be made at eight A. M., and the Court 
will sit precisely at nine 

{ Vice-Admiral and 
Commander-in-Chief. 

To the respective flag officers, captains and 
commanders of Her Majesty’s ships and 
vessels at • 


No. XXL 

Order and Mode of Proceeding at a Naval Court-Martial. 

1. The Court being opened, the parties to the trial, 
witnesses, and audience admitted, the president desires the 
Judge- Advocate to call over the names of the thirteen 

T 
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senior flag ofRccrs and captains present to constitute a 
Court. 

2. Judge-Advocate reads the warrant authorising the 
Court to assemble. 

8. Officiating J udge- Advocate reads his warrant of ap- 
pointment, which must be signed by the president. 

4. Judge- Advocate administers the oath to the members, 
according to the form prescribed in the Act 10 & 1 1 
Victoria, cap. 59. 

5. President administers the oath to the Judge -Advocate 
according to the form prescribed in the Act 10 & 11 
Victoria, cap. 59. 

6. Judge- Advocate reads the charge or complaint against 
the person to be tried. 

7. All the witnesses, except the one whom it is intended 
to examine first on the part of the prosecution, ordered to 
withdraw from the Court. 

8. Witnesses summoned -by the prosecutor in the order 
in which they will be examined, — 

A. B. E. F. 

C. D. G. H. 

9. Method to be observed in the examination of wit- 
nesses for the prosecution,— 

1st. To be questioned by the prosecutor. 

2nd. By the Court, or Judge- Advocate. 

3rd. By the party upon trial. 

10. At the conclusion of the examination of the wit- 
nesses for the prosecution, the prosecutor informs the 
Court that he has nothing further to produce in support of 
the charges ; the president then calls upon the prisoner to 
enter on his defence. 

11. When the prisoner is ready with his defence, the 
prosecutor, witnesses, and audience are to be admitted, and 
the same must be read aloud by the prisoner, or, if he wish 
it, by the Judge- Advocate. 

12. All the witnesses, except the one whom it is intended 



^ APPENDIX. 275 

to examine first on the part of the defence^ ordered to 
withdraw from the Court. 

13. Witnesses summoned by the prisoner in the order 
in which they will be examined, — 

P*. 

C. D. G. H. 

14. Method to be observed in the examination of wit- 
nesses for the defence, — 

1st. To be questioned by the prisoner. 

2ndly. By the Court or the Judge- Advocate. 

3rdly. By the prosecutor. 

15. When the defence is concluded, the prisoner must 
be removed, and the prosecutor and audience ordered to 
withdraw from the Court. The Judge- Advocate to be 
instructed to draw up such questions as may be agreed 
upon whereon to form a determination in regard to 
the innocence or guilt of the person upon trial : to collect 
the votes and opinions of the members whether the charges 
are proved or not proved^ and \i proved the nature of the 
punishment to be awarded; on these questions the junior 
member votes first, and so on in order up to the president. 
The Judge- Advocate to draw up the sentence under the 
direction of the Court, specifying therein the charge or 
substance of it, which must be signed by every member, 
notwithstanding any difference of opinion there may have 
been among them. 

16. The Court to be re-opened, and all parties admitted, 
and the sentence to be read aloud by the Judge-Advocate 
(the members sitting with their cocked hats on), at the 
conclusion of which the president must declare the Court 
to be ** dissolved.” 

17. The president to deliver or send the original sentence 
to the commander-in-chief. 

1 8. The original minutes of the evidence and proceedings 
of the Court, or an attested copy of them, to be sent by 
the Judge-Advocate to the secretary of the Admiralty. 



276 


APPENDIX. 


No. XXII. 

Instructions usually given to the Officer of the CourU 

Actaeon,” at Ascension, 

■ — I 18 — 

List of Witnesses, 

A. B. 

C. D. 

E. F. 

1. The witnesses who have been examined are not to 
communicate with the witnesses who have not been 
examined. 

No witness is to be permitted to leave the ship with- 
out the permission of the Court.' 

3. When the Court is cleared to deliberate, no person is 
to be allowed abaft the mizen mast, on the quarter deck, 
or abaft the main mast on the main deck. 

Geo. Mansel, 
President of the Court. 

To 

Lieutenant 

Officer of the Court. 


No. XXIII. 

Form of Minutes of Proceedings at a Court-Martial, 

Minutes of proceedings at a court-martial held on board 
Her Majesty’s ship Albion,” at Malta, on Saturday, 

the day of January, 18 — , and by adjournment 

every day afterwards (Sunday excepted) to Tuesday, the 
— day of January, 18 — . 

Present, 

^ Esquire, Rear-Admiral of the Blue Squadron and 

second officer in command of Her Majesty’s ships and 
vessels at Malta, President. 
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s Esquire, Commodore of the First Class, and First 

Captain of Her Majesf ship ** London.’* 

Captains* 

A. B., — of H. M. S. ** Rodney.” 

C. D., of H. M. S. « London.” 

E. F., of H. M. S. « Miiiden.” 

(Commodore Second Class.) 

G. H., — (Additional) of H. M. S. “ Rodney.” 

Being all the flag-officers and captains of Her Majesty’s 
ships and vessels at Malta, except 

Sir , K. C. B., Vice-Admiral of the Red Squadron, 

and Commander-in-Chief of Her Majesty’s ships and ves- 
sels employed, and to be employed, in the Mediterranean. 

Captain , of H. M. S. ** Victory ” (senior to Captain 

A. B., of H. M. S. Rodney”), who is absent on leave 
granted by the Lords Commissioners of the Admiralty. 

Captain — , of H. M. S. Undaunted ” (senior to Cap- 
tain C. D., of H. M. S. London ”), the prosecutor. 

Captain . , of H. M. S. “ Ocean ” (senior to Com- 

modore E. F., of H. M. S. Minden ”), who is detained 
with his ship in quarantine ; and 

Captain , of H. M. S. ‘‘ Vestal” (senior to Captain 

G. H., of H. M. S. ** Rodney ”), who stated, in a letter to 
the President, his inability to attend through ill-health. 

The prisoner, — , of Her Majesty’s ship , was 

brought into court, and the witnesses and audience ad- 
mitted. 


, Captain of Her Majesty’s ship “ Undaunted,” 

appeared in Court as prosecutor. 

Read, the order of Sir ^ Knight Commander of 

the most Honourable Order of the Bath, Vice-Admiral 
of the Red Squadron, and Commander-in-Chief of Her 
Majesty’s ships and vessels employed, and to be employed. 
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in the Mediterranean, addressed to the President , 

Esquire, Rear-Admiral of the Blue Squadron, and second 
officer in command of Her Majesty’s ships and ves^fels at 

Malta, dated the day of — , 18 — , directing him 

to assemble a court-martial, and try — — , of Her Ma- 
jesty's ship ^ on the following charges preferred against 

him by , Esquire, Captain of the said ships, viz. : — 

First Charge, 

“For that he, the said ^ being in actual service and 

full pay in the fleet, and of and belonging to Her 

Majesty’s ship , did, on the day of 18 — , 

behave in a disrespectful and contemptuous manner to me 

(Captain ), his superior officer, by stating, on the 

quarter-deck of the said ship, that I encouraged insub- 
ordination amongst the crew by not punishing them sufli- 
cicntly, or words to that eflcct.” 

Second Charge* 

“ For that he, the said , being in actual service and 

full pay in the fleet, and — of and belonging to Her 

Majesty’s ship , did, on the day of , 18 — , 

disobey the lawful order of, and behave with contempt to, 

me (Captain ), his superior officer, by refusing to 

leave the quarter-deck when ordered by me to do so.” 

\Here attach the order for the Court to assemble,'] 

Read, the annexed letter. No. 1., from the said Captain 

to Vice-Admiral Sir ^ dated the day of 

i 18 — , and its enclosure. 

[Here attach the letter of complaint^ with the charges 
enclosed,] 

Read, the annexed letter. No. 2., from Vice-Admiral 

Sir , dated the — — day of — — , 18—, addressed to 

the President, as follows : — 
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“ St. Vincent,” at Malta, 
18 -^ 

H£ir, 

** With reference to my order to you of the , to 

assemble a court-martial for the trial of — , therein 
named, I enclose, for your information, a list, according to 
seniority, of the captains and commanders now at this 
island. 

And with respect to Captain , of Her Majest 3 ^’s 

ship * Ocean,' who appears by that list to be in quarantine, 
I have to acquaint you that his Excellency the Governor 
has been pleased, on my application, to inform me that the 
Superintendent of Quarantine has been instructed either 
to attend in person or to send a proper officer of the 
Health Department in his stead, for the purpose of giving 
such evidence as the Court may require of his inability to 
attend. 

I am, &c., 

A. B., 

Rear-Admiral Vice-Admiral.” 

&c. &c. 

Read, the annexed letter. No, 3., from Captain , 

dated the — ■■ day of — , 18 — , addressed to the Pre- 
sident, certifying his inability to attend the Court through 
ill-health. 

\^IIere attach the letter. 

Read, the annexed document. No, 4,, from Vice-Ad- 
miral Sir , dated the — day of , addressed 

to the President, certifying that Captain , of H, M. S. 

‘‘ Victory,” is absent on leave granted by the Lords Com- 
missioners of the Admiralty. 

\Here attach the Certificate.'] 

Read, a warrant appointing Mr. J. K. to officiate as 
J udge- Advocate . 
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Then the members of the Court and the officiating 
Judge- Advocate^ in open courts and before they proceeded 
to trial, respectively took the oaths directed by the^ct of 
Parliament 10 & 11 Victoria, cap. 59., entitled An Act 
for amending an Act, intituled An Act for amending, ex- 
plaining, and reducing into one Act of Parliament, the 
laws relating to the Government of His Majesty’s shipss 
vessels, and forces by sea.” 

All the witnesses, except the first to be sworn, then 
withdrew from the Court. 

, Superintendent of Quarantine at Malta, sworn 

and examined as follows : — 

By the Court. ? 

Answer. 

\The witness withdrew 

— , Surgeon of H. M. S. ** Vestal,” sworn and ex- 
amined as follows : — 

By the Court. ? 

Answer. 

{The witness withdrew 

, of H. M. S. — , sworn and examined as fol- 
lows : — 

Prosecutor. — State to the Court, &c. 

Answer. 

By the Court. ? 

Answer. 

By the prisoner. ? 

.^^wer. 

{The witness withdrew."] 

At four o’clock the Court adjourned until Monday 
morning at nine o’clock. 
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Second Day. 

Monday, the-— of January, 18 — , nine o’clock. 

llie Court, having re-assembled pursuant to adjourn- 
ment, was opened, the prisoner brought in, the audience 
adhiitted, and the Court proceeded in the trial as follows : 

, of H. M. S. — , sworn and examined as follows : — 

Prosecutor. ? 

Answer. — — • ■ ■ ■ 

[The prisoner declined cross-examining this witness^] 
[The witness withdrew."] 

The evidence in support of the charges being finished, 
the prisoner (who had been attended by his friend in Court 
during the examination) was called upon to make his de- 
fence, when he requested till — • morning for that pur- 
pose. The Court informed the prisoner that they would 
meet to-morrow morning at nine o’clock, and, if he was 
not then prepared, he might renew his application for an 
adjournment. 

Court adjourned until to-morrow morning at nine o’clock. 

Third Day, 

Tuesday, the of January, 18— , nine o’clock. 

The Court, having re-assembled pursuant to adjourn- 
ment, was opened, the prisoner brought in, and the au- 
dience admitted. 

The prisoner then read the annexed written defence* 
(No. ). 

[Here attach the defence.] 

After reading the defence, the prisoner put in the an- 
nexed certificates, six in number, marked A. to F., which 
were read to the Court by the officiating Judge- Advocate 
as follows : — 

[Here attach the Certificates.] 


♦ The defence must be signed by the prisoner. 
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The prisoner then desired to call witnesses in his 
defence. 

— — 9 of H. M. S. , sworn and examined as fol- 

lows : — 

By the prisoner. ? 

Answer. 

By the Court. ? 

Answer. 

By the prosecutor. ? 

Answer. 

[ The Witness withdrew. ] 

The prisoner having nothing further to offer in his 
defence, the Court was cleared, and proceeded to deliberate 
upon and frame the sentence. 

The Court having very maturely and deliberately 
weighed and considered the evidence in support of tlie 
charges, as well as what the prisoner had to offer in his 
defence, as also the evidence adduced in his behalf, was of 
opinion, that the first charge had been proved against 

the prisoner , and that the second charge had been 

in part proved. The Court did, therefore, as regards 

the said first charge, adjudge the said to be dis- 
missed from Her Majesty’s ship ; and as regards the 

second charge, the Court was of opinion, that it had been 
proved that the prisoner had behaved with contempt to his 
superior ofiicer ; but that so much of the said second charge 
as relates to disobedience of orders bad not been proved. 
The Court did, therefore, adjudge him to be severely 
reprimanded for such contempt to his superior officer, and 
acquitted of disobedience of orders. 

The Court was re-opened, the prisoner brought in, the 
prosecutor, witnesses, and audience admitted, and the 

prisoner so, respectively, sentenced and acquitted 

accordingly. And it appearing to the Court that , of 

Her Majesty’s ship , who was produced as a witness, 

did, in the course of his examination, prevaricate in his 
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evidence, the Court did, therefore, adjudge him, the said 

, to be imprisoned in one of Her Majesty’s prisons in 

England, for the term of three months. 

J. K., 

Officiating Judge- Advocate. 


No, XXIV. 

Form of Sentence. 

At a court-martial assembled on board Her Majesty’s 

ship Albion,” at Malta, on , the day of January, 

18 — , and by adjournment every day afterwards (Sunday 
excepted) to f the day of January, 18 — . 

Present. 

, Esquire, Rear-Admiral of the Blue Squadron, 

and second officer in command of Her Majesty’s ships and 
vessels at Malta, — President. 

— , Esquire, Commodore of the First Class, and First 
Captain of Her Majesty’s ship “ London,” 

Captains. 

A. B., of H. M, S. “ Rodney.” ^ 

C. D., of H. M. S. London.” 

E. F., of H. M, S. Minden.” 

(Commodore of the Second Class). 

G. H., (Additional) of H. M. S. ‘‘ Rodney.” 

J. K., Officiating Judge- Advocate. 

The Court, pursuant to an order from Sir — , Knight 
Commander of the Most Honourable Order of the Batli, 
Vice-Admiral of the Red Squadron, and Commander-in- 
Chief of Her Majesty’s ships and vessels employed, and to 
be employed, in the Mediterranean, dated the — — day of 
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— — , 18 — , directed to , Esquire, Rear-Admiral of 
the Blue Squadron, and Second Officer in Command of 
Her Majesty’s ships and vessels at Malta, having been duly 
sworn according to Act of Parliament, proceeded to the 

trial of , of Her Majesty’s ship — , on the 

following charges exhibited against him by , Esquire, 

Captain of the said ship, viz. : — 

First Charge. 

For that he, the said ^ being in actual service and 

full pay in the fleet, and of and belonging to Her 

Majesty’s ship , did, on the day of , 18 — » 

behave in a disrespectful and contemptuous manner to 

me (Captain ), his superior officer, by stating, on the 

quarter-deck of the said ship, that I encouraged insubor- 
dination amongst the crew, by not punishing them suffi- 
ciently, or words to that effect.” 

Second Charge. 

“ For that he, the said , being in actual service and 

full pay in the fleet, and of and belonging to Her 

Majesty’s ship , did, on the day of , 18 — , 

disobey the lawful order of, and behave with contempt to 

me (Captain ), his superior officer, by refusing to leave 

the quarter-deck, when ordered by me to do so.” 

And having carefully and deliberately weighed and con- 
sidered the evidence in support of the charges, as well as 
what the prisoner had to offer in his defence, as also the 
evidence adduced in his behalf, and having very maturely 
considered the whole, the Court is of opinion that the first 

charge is proved against the said ; that so much of the 

second charge as relates to the prisoner having behaved 

with contempt to Captain , his superior officer, is also 

proved, and that the charge of disobedience of orders is not 
proved. 
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And the Court doth, therefore^ adjudge the said to 

be dismissed from Her Majesty’s ship — , for the offences 
specified in the first charge; and as regards the second 
charge, to be severely reprimanded for having behaved 
with contempt to his superior officer, and acquitted of dis* 
obedience of orders. 

And the said — is hereby respectively adjudged to be 
dismissed from Her Majesty’s ship — , severely repri- 
manded, — and acquitted accordingly. 

And it appearing to the Court that , of Her Ma- 
jesty’s ship , who was produced as a witness, did, in 

the course of his examination, prevaricate in his evidence, 

the Court doth hereby adjudge him the said to be 

imprisoned in one of Her Majesty’s prisons in England 
for the term of three months. 

(Signatures of the members.) 

\The senior member signs first, 

and so on in order down to the 

junior member.'] 


J. K., Officiating Judge- Advocate. 

Sentence of Death. 

The Court doth, therefore, adjudge the said - - ■ to be 
hanged by the neck at the yard-arm of such one of Her 
Majesty’s ships or vessels, and at such time as the Com- 
mander -in-Chief shall direct. 

Sentence of Corporal Punishment. 

The Court doth therefore adjudge the said ■■ - to 

receive lashes on his bare back with a^cat-of-nine- 

tails, alongside or on board of such of her Majesty’s ships 
and vessels, at such time, and in such proportions, as the 
Commander-in-Chief shall direct 
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No. XXV. 

Proceedings at the Trial of the Officers and Crew of a 
Ship lost. 

When the members of the court-martial are assembled, 
call over the names of the commander, officers, and com- 
pany of the ship lost. 

(Attach the list to the minutes.) 

Read the order for assembling the Court 

Swear the Court, &c. 

Read the captain’s narrative of the loss of the ship. 

Swear the captain, and examine him as follows : — 

By the Court. — Is the narrative just read to the Court 
a true statement of the circumstances of the stranding and 
wreck of Her Majesty’s late ship ? 

Answer. — Yes. 

By the Court. — Have you any complaint to make 
against any of the surviving officers and ship’s company of 
the said late ship on that occasion ? 

Answer. — None. 

By the Court. — To the remaining officers and ship’s 
company generally. 

Have you or any of you any thing to object to the nar- 
rative just read to the Court, or any thing to lay to the 
charge of any officer or man with reference to their con- 
duct on the occasion of the loss of Her Majesty’s late 
ship ? 

Answer. None. 

Read the deposition of — , and ■■, belonging 

to the late ship , who were prevented from attending 
in court on^ccount of being - — , as follows : — 

** The undersigned) formerly belonging to Her Ma- 
jesty’s late ship — , voluntarily appeared before me, and 
made oath, that they have no complaint to make against 
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any of the surviving officers and ship’s company, relating 
to the stranding and wreck of the said ship in — - ■ Bay 

flt 

A» B.| Lieutenant 
“ C. D., Surgeon. 

Sworn and subscribed before me, 

at , the — day of , 18 — . 

, Magistrate.*’ 

Mr. , master of Her Majesty’s late ship — 

sworn^ and examined^ as follows : — - 
(Proceed as in other trials.) 


Form of Sentence on the Officers and Crew of a Ship lost. 

At a court-martial assembled on board Her Majesty’s 
ship , at — — , on the — - day of , 18 — . 

Present, 

, Esq., Captain of Her Majesty’s ship , and 

second officer in command of Her Majesty’s ships and 
vessels at , President. 

Captains, 


A, B., 

ofH. M. S. 

C. D., 

of H. M. S. 

E. F., 

ofH.M.S. 

G.H., 

ofH.M.S. 


J. K., Officiating Judge- Advocate. 

The Court, pursuant to an order from , dated — , 

directed to , having been duly sworn according to Act 

of Parliament, proceeded to the trial of , Esq., cap- 
tain of Her Majesty’s late ship , togethey with the 

remaining officers and .ship’s company of the i^d late ship, 
on the following charge, namely, — 

For that he, the said — — , Esq., captain of Her Ma- 
jesty’s late ship , together with the remaining officers 
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and 8hip*s company of the said late ship, on the — day 
of—, 18 — , all of them being at that time in actual 
service and full pay in the fleet, did, through negligence, 

run upon the shore, in Bay, at — , Her Majesty’s 

said late ship, thereby causing the said ship to be wrecked 
and lost.” 

And having heard the narrative of the said captain 

of the circumstances relating thereto, and examined the 
remaining oflScers and ship’s company, except {here insert 
the names of those who did not attend the Courts and the 
reason of their being ahsent)^ and having deliberately 
weighed and considered the said narrative, and the whole 
of the evidence brought forward, the Court is of opinion 

that no blame whatever attaches to captain , or any 

of the officers or ship’s company of the said ship for 

their conduct and proceedings on the occasion of her loss, 
as it appears to the Court that all possible precautionary 
measures were adopted for her preservation, but which 
were rendered inefficient from the extreme violence of the 
gale and the tremendous sea ; and the Court doth in con- 
sequence thereof adjudge the said captain — , the re- 
maining officers and ship’s company of Her Majesty’s late 

ship to be fully acquitted, and the said captain , 

officers, and ship’s company, are hereby severally and re- 
spectively fully acquitted accordingly. 

And the Court cannot separate without recording its 
approbation of the high state of discipline and good con- 
duct maintaine.d by the officers and ship’s company through- 
out the whole of these trying circumstances, which have 
been marked by judgment and good seamanship alike ho- 
nourable to all. * 

(Signatures of the Members of the Court, and the 
J udge- Advocate.) 

* {Where negligence is proved^ 

And having heard the narrative of the said captain — — - 
of the circumstances relating thereto, and examined the 
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remaining officers and sliip’s company, and having deli- 
berately considered the said narrative, and the whole of 
the evidence brought forward, the Court is of opinion that 
Her Majesty’s ship — ■ - was stranded through the negli- 
gence of lieutenant — — , who was the officer in charge of 
the watch at the time, and omitted to cause the lead to be 
hove, and report to the captain that the land was in sight, 
the Court doth therefore adjudge the said to be dis- 

missed from Her Majesty’s service. And the Court is of 

opinion that no blame whatever attaches to captain , 

the other officers and ship’s company, and doth therefore 
adjudge them to be acquitted. 

And the said lieutenant is hereby sentenced to be 

dismissed from Her Majesty’s service, and the said captain 
— — , the other officers and ship’s company, to be acquitted 
accordingly. 

(Signatures of the Members of the Court, and the 
J udge -Advocate.) 


No. XXVI. 

Officiating JudgC'^ Advocate's Warrant. 


By . 

&c. 

Whereas has directed me, by an order, dated ■ 

to assemble a court-martial, and try , belonging 

to Her Majesty’s ship — , for , and whereas by an 

Act passed in the 22d year of the reign of King George 
the Second, intituled, An Act for amending, explaining, 
and reducing into one Act of Parliament the laws relating 
to the government of His Majesty’s ships, vessels, and 
forces by sea,” it is ordered, ** That in the absence of 
the Judge- Advocate and his Deputy, the Coutt-martial^ 

U 
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shall have full power and authority to appoint any person 
to execute the office of Judge- Advocate 

I do, with the consent and approbation of the members 
who constitute this court, hereby authorise you to execute 
the office of Judge- Advocate on the above occasion, and 
for so doing this shall be your warrant. 

Given, &c. 

(Signature of the President.) 

To 

, Esq. 

hereby appointed to execute the office of Judge- 
Advocate at the court-martial above-mentioned. 


No. XXVII. 

Provost MarshaVs Warrant, 

By , 

&c. 

Whereas I have ordered a court-martial to be assembled 

on board Her Majesty’s ship , on morning next, 

the — instant, to try — , belonging to Her 

Majesty’s ship , for , I do hereby authorise and 

a2)point you to officiate as Provost Marshal on this occa- 
sion, and you are forthwith to take the person of the said 

into your custody, and him safely keep until he shall 

be delivered by due course of law. And for so doing this 
shall be your warrant. 

Given on board the — , at — , the — — day 
of 18 —. 

(Signature of the Commander-in-Chief.) 
To 

Mr. , 

hereby appointed Provost Marshal on the occasion. 

By command of the Commander-in-Chief. 

C. D., Secretary. 
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No. XXVIII. 

Notice of Trial to the Prosecutor* 


h.m. s. , 


at — , 

18 —. 

Sir, 

The Cominander-in-Chief having ordered — , to as- 
semble a court-martial on next, the — instaijt, on 

board Her Majesty's ship ■■■■■—, to try — , of — , 
on the charges exhibited against him, and enclosed in your 
letter of the — instant ; and it being intended that I 
shall olEciate as Judge- Advocate upon the occasion, I have 
to request that you will be pleased to furnish me with a 
list of the witnesses you wish to call in support of the 
charges, in order that they may be duly summoned to 
attend the Court 


I am, &c. 

C. D., 

O/Hciating Judge- Advocate. 
To 

Captain , 

H. M. S 


No. XXIX. 

Notice of Trial to the Prisoner. 


H. M. S. 
at ^ 


Sir, 


18 —. 


The Commander-in-Chief having directed a court-martial 
to assemble on board Her Majesty’s ship on 
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next, the instant, and try you on certain charges 

exhibited against you by — — which he enclosed in a 
letter to Vice-Admiral dated ; 

In acquainting you therewith, I transmit for your 
information copies of the charges and letter referred to, 
and request you will furnish me with the names of such 
persons as you may be desirous of calling as witnesses in 
your behalf, in order that they may be duly summoned to 
attend the Court. 

» I am, &c. 

C. D.. 

Officiating Judge- Advocate. 

Lieutenant — , 

H. M. S. . 


No. XXX. 
Summons to Witnesses. 


H. M. S. 

at — 

18—. 

Memorandum. 

You are desired to attend a court-martial, ordered to be 
held on board Her Majesty's ship — , on ■ ■ ■ mojning 
next, the -■ - instant, at 9 o’clock precisely, for the trial 

of , on charges exhibited against him by — , 

of disobedience of orders, and contempt to his superior 

officer, on the of last, in order to give your 

evidence thereon. 

C. D., 

Officiating Judge-Advocate. 

To 

Lieut. -I 

Mr. Ih.M.S.. 


» — 
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No. XXXI. 

Warrant to the Captain of the Ship to which the Prisoner 
belongs for carrying the Sentence of Death into Exe- 
cution. 

By.- 

&C. 

Whereas at a court-martial held on board Her Majesty’s 

ship — , at , on the — ins tan — being 

president thereof, a sentence was passed to the effect 
following; viz. *^The Court, in pursuance of an order 
from,” &c. {here insert the sentence^ 

And whereas upon receiving the said sentence, and the 
minutes of the court-martial, I have thought fit to approve 
the same: by virtue of the power and authority in me 
vested, you are hereby required and directed to see the 

said sentence carried into execution on next, the 

instant, or the first favourable day afterwards (Sunday 
excepted), between the hours of 8 and 1 1 o’clock in the 

forenoon, by causing the said to be hanged by the 

neck at the fore-yard arm of Her Majesty’s ship ^ 

under your command, until he is dead, accordingly ; and 
for so doing this shall be your warrant. 

Given under my hand and seal on board Her 
Majesty’s ship — , 
at - , 

the — day of 1 8 — . 

(Signature of the Commander-in-Chief.)- 

To 

— , Esquire, 

Captain of Her Majesty’s ship . 

By command of the Commander-in- Chief. 

• C. D., Secretarjy 
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No. XXXII. 

Order to the Provost Marshal to attend at the Execution 
of the Sentence. 

By 

&c. 

Having ordered tlie sentence of the court-martial on 

, the prisoner in your charge, to be put in execution 

on — next, the * - instant, or the first favourable day 

afterwards (Sunday excepted) : 

You are hereby required and directed to attend with 
him on board Her Majesty’s ship — for that purpose, 
whenever the signal shall be made, and follow such orders 
as you may receive from Captain — for your guidance 
in this matter. 

Given &c. 

(Signature of the Commander-in-Chief.) 
To 
Mr. 

Provost-Marshal . 

By command, &c. 

C. D., Secretary. 


No. XXXIII. 

Order to the Captain of the Ship to which the Prisoner 
belongs to make the Signal for the Boats of the Squadron 
to attend at the Execution. 

By , 

&c. 

You will receive herewith a warrant for carrying into 
' - ’ecution the sentence of death paired by a court-martial 
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on — of Her Majesty*s ship , and liaving 

ordered a lieutenant with a boat manned and armed to be 
sent from each of Her Majesty’s ships and vessels at this 
anchorage to attend and assist in cariying the same into 
execution^ when the signal shall be made on board the 

, you are hereby required and directed to make the 

proper signal at o’clock in the morning of next^ 

the — instantj and to order the lieutenants in command 
of the boats to send some men out of each to assist in the 
execution of the sentence. 

Given, &c. 

(Signature of the Commandcr-in-Chief.) 
To 

, Esquire, 

Captain of Her Majesty’s Ship . 

By command, &c. 

C. D., Secretary. 


No. XXXIV. 

General Memorandum to the respective Commanding Of- 
fleers to send Boats manned and armed to attend at the 
Execution, 

H. M. S. , 

at — , 

18 —. 

General Memorandum. 

Having ordered the sentence of death, passed by a 

court-martial, held on the — instant, bn , of 

Her Majesty’s ship , for , to be carried into 

execution on next, the — instant, between the 

hours of 8 and 11 o’clock in the forenoon, it is my 
direction that you send a lieutenant in a boat, manned 



296 


APPENDIX. 


armed^ from the ship or vessel you respectively command, 

to Her Majesty’s ship , as soon as the signal shall be 

made from that ship, in order to assist at and attend the 
said execution. 

■ Vice-Admiral and Commander-in-Chief. 
To 

The respective Captains, Commanders, and Com- 
manding Officers of Her Majesty’s ships and 
vessels at — — . 


No. XXXV. 

Memorandum to he sent to each Captain on the Occasion 
of a Sentence of Death being carried into Execution. 


H. M. S. , 

at — , 

18 —. 

Memorandum. 

Having approved of the sentence of death, passed by 

a court-martial on — — of Her Majesty’s ship , 

1 transmit to you herewith a copy of the said sentence, 
together with my order for carrying the same into execu- 
tion, both of which, as well as the articles of war, I desire 
you will read publicly on the quarter-deck to your officers 

and ship’s company on next, the — instant, at 

o’clock in the morning. 

You are to be present, and remain on board your ship 
during the time of execution, and on the signal being 
made from the , you are to assemble the officers on 
deck, and cause the ship’s company to man the rigging. 

Vice-Admiral and Commander-in-Chief. 

) 

Captain — 

- H. M. S. 
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No. XXXVI. 

Ord-er to Captain of the Ship to which the Prisoner be* 
longs to carry the Sentence of Corporal Pitnishment into 
Execution. 

By , 

&c. 

Whereas, at a court-martial held on board Her Majesty’s 
ship — , at , on the instant, — being pre- 

sident thereof, a sentence was passed to the effect follow- 
ing, — viz. : The Court, in pursuance of an order from, 
&c. {here insert the sentence^ 

And whereas I have thought fit to approve the same, 
and do hereby require and direct you, when the signal 
is made to that effect, on board the , on morn- 
ing next, the instant, at o’clock, or the first 

favourable day afterwards (Sunday excepted) to cause a 
lieutenant of Her Majesty’s ship under your command, to 
attend and sec the sentence put into execution, by the 

said receving lashes on his bare back with a 

cat-of-nine-tails, alongside the ; and you will here- 

with receive a copy of the sentence which is to be publicly 
read by the Provost Marshal alongside that ship. You 
will order the surgeon of the ship you command to attend 
in the boat with the lieutenant, and one of the assistant 
surgeons in the boat with the prisoner, and you will direct 
the lieutenant to stop the punishment till further orders, 
whenever the surgeon shall give it as his opinion that the 
prisoner cannot bear more with safety. 

Given under my hand, on board Her Majesty’s 
ship , at , the day of , 18 — . 

(Signature of the Commander-in-Chief.) 
To • 

, Esq. 

Captain of H. M .S. . 

By command of the Commander-in-Chief. 

C. D., SecretaiiiS 
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No. XXXVII. 

Order to the Captain of the Flag Ship to cause the Signal 
to he made for the Boats of the Squadron to attend at 
the Execution of the Sentence of Corporal Punishment. 

By . 

8cc. 

Whereas , of Her Majesty’s ship , has 

been sentenced by a court-martial to receive lashes 

on liis bare back with a cat-of-nine-tails alongside, or on 
board such of Her Majesty’s ships and vessels at this port, 
at such time or times and in such proportions as I shall 
direct : 

You are hereby required and directed to cause the pro- 
per signal to be made from the ship bearing my flag, at 
o’clock in the morning of next, the in- 
stant, or the first favourable day afterwards (Sunday ex- 
cepted), for the boats orthc squadron, manned and armed, 

to assemble alongside Her Majesty’s ship , to attend 

the said punishment. 

Given under my hand, &c. 

(Signature of the Commander-in-Chief.) 
To 

, Esq. 

Captain of H. M. S. . 

By command of the Commander-in-Chief. 

C. D., Secretary. 


The order to the Provost Marshal to attend at the 
corporal punishment of the prisoner. The General 
Memorandum to the respective captains, to send boats 
^ and armed ; and the Memorandum to be sent to 
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each captain on the occasion of a sentence of corporal 
punishment being carried into execution may be framed 
from the forms given^ Nos. 32. 34. and 35. 


No. XXXVIII. 


Form of Warrant to be issued by the Commander-in-chief 
to empower the Commander of a Squadron ordered on 
separate Service to hold Courts-Martiah 


By , Vice-Admiral of the Red, and com- 

inander-in-chief of Her Majesty’s ships and 
vessels employed and to be employed in the 
Mediterranean, &c., &c., &c. 

Whereas I have thought fit to detach a part of the 
fleet under my command to beJ employed under your 
orders, I do, by virtue of the power and authority vested in 
me by the 8th section of the Act 22 Geo. 2. cap. 33., for the 
better maintaining a proper government and strict disci- 
pline in the ships so detached, hereby authorise and em- 
power you to call and assemble coilrts-martial as often as 
you shall see occasion, until you shall rejoin my flag, or 
come under the command of any other your superior 
officer, or return to Great Britain or Ireland. And, in 
order that the Crown may not be put to an unnecessary 
expense, and the officers and companies to. great inconve- 
nience by being kept out of their wages, on the occasion of 
the loss of any of Her Majesty’s ships or vessels, you are, 
in case of such accident, to cause a court-martial to be ' 
assembled as soon afterwards as possible to try the respec- 
tive officers and companies for the same. But you are 
most strictly charged and enjoined not to permit or suffer 
any lieutenant acting as commander of any ship 



300 


APPENDIX. 


to lissist at, or compose a part of, such courts-martial, the 
judges of England having upon a question referred to them 
by His Majesty’s order in council of the 2nd of September, 
1791, given it as their opinion that persons so situated 
are not commanders within the meaning of the Act 22 
Geo. 2. cap. 33. 

Given under my hand on board the — , at 
— — , the ——day of , 18 — . 

(Signature of the Commander-in-Chief.) 
To 


By command of the Commander-in-chief. 

, Secretary. 


No. XXXIX. 

Memorandum to accompany/ the preceding Warrant, 


at 

18—. 

Memorandum. ^ 

It being enacted by the 7th section of the Act of Par- 
liament 22 Geo. 2, cap. 33., that no commander-in-chief of 
any fleet or squadron of His Majesty’s ships, or detach- 
ment thereof, consisting of more than five ships, shall pre- 
side at any court-martial in foreign parts, but that the 
officer next in command to the commander-in-chief shall 
hold such court-martial, and preside thereat, it is my 
direction that, so long as there may be a sufllcient number 
of ofiicers under your orders qualified to sit at and form a 
^^j;^artial (either actually present, or separated from 
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you by accident or otherwise) you do not preside at any 
such Court assembled by your authority. 

{ Vice-Admiral and 
Commander-in-Chief. 
To 


No. XL. • 

Certijicate to he given by the President of the Court to the 
officiating Judge- Advocate. 


This is to certify that Mr. -r — officiated as Judge- 
Advocate at a court-martial at which I presided, assembled 

on board Her Majesty’s ship at , on the — 

day of 18 — , for the trial of , of Her 

Majesty’s ship , for disobedience of orders, on which 

trial the Court sat days. 

Given under my hand, &c. 


A. 



Captain 

H. M. S. . 


No. XLL 

Certificate to be given by the President of the Court to the 
Provost Marshal. 

This is to certify that — officiated as Provost 
Marshal at a court-martial at which I presided, assej 
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on board Her Majesty’s ship — , at , on the — 

day of , 18 — , for the trial of , of Her 

Majesty’s ship , for disobedience of orders,, on which 

trial the Court sat days ; and that he had the said 

as a prisoner in his charge days, exclusive of 

the days on which the Court sat. 

Given under my hand, &c. 


A. 



Captain 
H. M. S. 
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ABATEMENT, 
pica in, 121. 

ABSTRACT OF COURTS-MARTIAL, from 1829 to 1848, 

210 . 

ACCESSORIES, 

and principals in general, 106. 
how to be indicted, 107. 
before the fact, 116. 
after the fact, 118. 

ACCESSORY, 

acquittal as, no bar to an indictment as principal, 123. 
ACCOMPLICE, 

a competent witness, 63. 

ACQUITTAL, 

of one of several persons tried on the same charge, 66. 
former, plea on account of, 121. 

before an incompetent court no bar to a subsequent trial, 
123. 

ACQUITTED, 

when the charges are proved, prisoner cannot be, 145. 
ACTS, 

every man responsible for the consequence of his, 48. 
ACTS OF PARLIAMENT, 

relating to the discipline of the navy, 4. 
printed by the Queen’s printer, 51. 

ACT 22 Geo. 2. cap. 33., 

why the jurisdiction thereof should be extended, 88. 
ADJOURNMENT, 

of theiMCOurt over one day illegal, 26. 

ADMIRALS, 

must have their flags flying at the port when the 
martial is assembled, 21. 
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ADMIRALTY, 

jurisdiction of the, 87. 

may refuse to order a court-martial, 165. See also title, 
CourU- Martial, 

ADMISSIONS, 

written documents, signed by the prisoner, to be considered, 

50. See also title. Confessions, 

AFFIDAVITS, 

should not be received in evidence, 72, 

AMERICA, NORTH, 

men employed on the lakes in, amenable to courts-martial, 
95. 

ANSELL, FRANCIS^ 
case of, 102. 

ARREST, 

persons released fi^om may be tried at any subsequent 
period, 97. 

commanding officers authorized to place oifenders under, 
162. 

should not be unnecessarily severe, 163. 

ARTICLES OF WAR, 

crimes specified in the, 85. 

printed by the Queen’s printer, evidence of such articles, 

51. 


B. 


BENNETT, CAPTAIN, 
case of, 145. 

BUGGERY, 

punishment to be inflicted for, 142. 
remarks respecting the crime of, 202. 


C. 


CAPTAIN. See titH Courts- Martial, 

of the fleet, position to be occupied .by, at courts-martial, 
23. Appendix, v. 

CERTIFICATES, 

used by the prisoner in his defence, 73. 

CHARGE OR CHARGES, 
must be made in writing, 29. 

must be made within a certain period after the offence, &c., 
ib. Appendix, xii. and xiii. » 

prisoner to be supplied with a copy of the, 30. 
lo bo read aloud by the judge-advocate, 31. 

^S^sisoner not to be called upon to plead to the, 42. 



INDEX. 


ao5 


CHARGE, OR CHJlIRGES— con<^M«(f. 
when found to be frivolous^ &c., 154. 
observations on the framing of the, 168. 
to specif/ some particular act or omission which constitutes 
a crime, ih, 

in case of loss of ship, 169. 

names inserted in, to be written in full, ib. 

. must be certain as to part/ injured, t5. 
dates mentioned in, to be written in words, 170. 
place and time, when material, to be stated in, &c., ib. 
when the oifenco is proved to have been committed on a 
different date to tliat laid in the, 122. 171. 
when founded on written documents, 171. 
article of war violated need not be stated in the, 172. 
only one offence to be inserted in one, ib. 
where particular words are used m the articles of war in 
reference to the crime which forms the subject of the, ib. 
several persons may be included in the same, ib. 
form of, *473. 

CIVILIANS, 

cannot be forced to attend as witnesses, 78. 
when summoned, to have their expenses tendered to them, 
80. 

COMMANDER. See title. Courts^ Martial. 

COMMANDER IN-CHIEF, 

when to preside at courts-martial in foreign parts, 8. 
when not to pi'eside at courts-martial, 7. 
may peruse the minutes of courts-m'ariial, 158. 
may not pardon offenders sentenced by courts-martial, or 
remit punishments, 159. 
may suspend the execution of the sentence, ib. 
may refuse to order a courts-martial, 165. 

See also title. Courts- Martial. 

COMMANDING OFFICER, 

not authorized to punish men for capital crimes, 125. 

COMMODORES, FIRST CLASS, ^ 

position to be occupied by, at courts-martial, 23. Ap- 
pendix, V. 

CONFESSIONS, 

evidence of, how to be received, 43. 

cannot affect any but the party who made them, 45. 

made by party when drunk, ih. 

evidence of, should be cautiously received, ib. 

made to prisoner’s legal adviser, 46. 

need not be made on oath, ib. 

See also title, Admissiom. 

CONVICTION, 

former, plea on account of, 123. 

X 
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CONVOY, 

neglecting to fight in defence of, 181. 

COPIES OF DOCUMENTS, 

when and how to be receiTed in evidence, 37. 

COPY OF SENTENCE, &c. 

not to be furnished hy the judge-advocate, 138. 

CORONER, 

jurisdiction of, 103. Appendix, xvi. 

COUNSEL, 

when employed by the prosecutor or prisoner, 74. 

COURT OR COURTS-MARTIAL, 
constitution of, 3. 

authority to be given to commandcrs-in-chief to hold, 6. 
when the comniander-in-chicf is not to preside at, 7. 
when the commander-in-chief may preside at, 8. 
senior officer of detached squadrons to be empowered to 
hold, 9. 

form of warrant to senior officers authorizing them to hold. 
Appendix, xxxviii. 

when it may be improper for the second officer in command 
to preside at, 13. 13. 

Admiralty to appoint officers at the home ports to hold, 13. 
not to consist of fewer than five, or more than thirteen 
members, 14. 18. 

number of members not to be directed or ascertained, 14. 
when commanders may sit as members of, 14. 18. Appen- 
dix, vi. 

to consist of the senior officers of the fleet, 13. 
on objections being raised to particular officers sitting as 
members of, lA 

members of, may give evidence, 17. 

neither the prosecutor nor the prisoner can be members of 
the, 18. 

proceedings of, illegal, if more than two commanders sit as 
members of, 18. Appendix, vi. 
commandejjp acting as captains can sit only according to 
their seniority as commanders, 19. 
captains promoted to be flag-officers to take rank as such 
at, ib. 

commanders promoted to be captains to take rank as such 
at, ib, 

commanders and lieutenants promoted abroad, until con- 
firmed by the Admiralty, not eligible as members of, ib. 
Appendix, iv. and vi. 

lieutenants acting as captains of rated ships, eligible ns 
commanders at, 20. 

^when two captains are borne on the books of a ship, both 
' Kare eligible as members of, ib. 
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COURT OR COURTS-MARTIAL — 

captains, &c., on half-pay, or doing duty as secretaries, not 
eligible as members of, 20. 

admirals must have their flags flying at the port, to be 
eligible as members of, 21. 

captains must be present at the port with their ships, to be 
eligible as members of, ib, 

captains of ships lost not eligible as members of, 22. 
Appendix, vii. 

captains of the fleet, and commodores of the first class, po- 
sition to be occupied by, at, 23. Appendix, v. 
may dispense with the attendance of members in case of 
sickness, &c., 23. 26. Appendix, i. and iii. 
every flag-oflicer and captain in sight to attend at, 24. 
captains under sailing orders to attend at, 25. 
may be held in the presence of sdhior officers detained in 
quarantine, tb. Appendix, x. 
may be held in the presence of senior officers arriving after 
the court is sworn, 25. 

appointment of officiating judge-advocate at, 25. 132. 

Appendix, xxvi. 
usual liour for assembling, 25. 
not to be adjourned over one day, 26. 
members of, to take their seats according to seniority, ib. 
position to be occupied by the prosecutor, prisoner, and 
witness at, ib, 

order for the assembling of the court to be read, 27. 
warrant of the officiating judge advocate to be read, ib. 
oath to be administered to the members and officiating 
judge-advocate, ib. 

may be held on board any ship in commission, ib. 
on Admiral Keppel was held on shore, ib. 
not to be discharged from giving their judgment, ib. 
crimes cognizable by, 81. 

persons not amenable to, for crimes committed after being 
discharged from the service, 91. 
invalids amenable to, ib. 

officers and men taking passage in, or borne for wages and 
victuals, or for disposal, or lent to do duty in H. M's. 
ships, amenable to, ib. 
on officers and men in hired vessels, 92. 
may try subjects of any other nation who voluntarily enter 
the service, 94. 

pressed men, when subject to, 95. 

officers and men on the lakes in North America amenably 
to, 95. 

a second can be held before the sentence of the 
carried into execution, ib. 
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COURT OR COURTS-MARTIAL— 

may try officers on half-pay, or persons who have quitted the 
service, for crimes committed by them when serving, 96. 
peers of the realm may be tried by, 97. 
members of parliament may be tried by, ih. 
marines, when borne on the books of H. M’s. ships, may be 
tried by, 98. 

in what cases murder and manslaughter are cognizable 
by, 99. 

charge may be corrected by direction of the, 121. 
proceedings at, when all the evidence has been heard, 139. 
all the members of the, to sign the sentence, 140. 
order in which the members are to vote at, 
when deliberating . on any question, bystanders to with- 
draw, ih. 

cases where no discretion as to punishment is left to the, 
141. 

members of, absenting themselves, to bo cashiered, 142. 
not to sentence an officer to be reduced to an inferior rank, 
143. 

can only recommend that officers dismissed should receive 
half-pay, 147. 

to inquire into the subject of the charge, and to that only, 
149. 

has no power to dispose of the bodies of criminals after 
execution, 160, 

cannot sentence an offender to be transported, imprisoned 
with hard labour, or kept in solitary confinement, 131 
Appendix, xv. 

to state the grounds on which they recommend a prisoner 
to mercy, 152, 

minority at, may vote on the question of punishment, 154. 
Admiralty or commander-in-chief may refuse to order a, 
165. 


order for assembling a, Appendix, ii. and xviii. 
memorandum to officer directed to preside at, Appendix, xix. 

to captains, to attend, Appendix, xx. 
lieutenants acting as commanders not eligible as members 
of courts-martial. Appendix, iv. 
date of order for, not material, Appendix, xiv. 
consequences resulting from illegal proceedings at. Appen- 
dix, xvii. 

order and mode of proceeding at, Appendix, xxi. xxv. 
instructions for the officer of the court. Appendix, xxii. 


form of minutes of proceedings at, Appendix, xxiii, 

^IMES, 

Ijp^^ecified in the articles of war, 85. 

**^S^!mmitted on shore by persons in the fleet, 87. 
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CROSS EXAMINATION, 

of witness. See title. Witness. 


D. 

DATE, 

mentioned in the charge, when not material, 122. 
DEATH, 

sentence of, 154. Appendix, xxiv. and xxxi. 

provost marshal to attend at the execution of the, 
Appendix, xxxii. 

boats manned and armed to attend at the execu- 
tion of the, Appendix, xxxiv. 
memorandum to be sent to^each captain with. Ap- 
pendix, XXXV. 

execution of the sentence of, in cd^es of mutiny, 160. 
DEFENCE, 

prisoner allowed a reasonable time to prepare his, 74. 
if written, must be read by the prisoner or the judge- 
advocate, ih. 

DE SERT, 

to the enemy, endeavouring to. Appendix, xi. 
DESERTERS, 

commanding officers receiving, 142. 

DESERTION, 

when employed on shore, 87. 
remarks on the crime of, 179. 

HDRUNK, 

confessions made by party when, 45. 

DRUNKENNESS, 

no excuse for crime, 130. 

DUELLING, 115. 194. See also title, Murder. 

DYING DECLARATIONS, 45. 56. 


E. 

EVIDENCE, 

a member of the court may give, 17. 
always to be given on oath, 31. 

Jews and infidels may give, 33. 
in what cases it may be rejected, ib. 
may be given by Quakers on affirmation, ih. 
where it has been improperly received, 35. 
the best to be produced, 37. 

copies of documents how and when to be received in, ib. 
prosecutor may give, 38. 77. Appendix, iii. 
postponement of trial on the ground of want of, 
of confessions, how to be received in, 43. 45. 

X 3 
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EVIDENCE — continued. 
presumptive, 47. 

. Sir Mathew Hale on, 49. 
written, 37. 50. 56. 

written, must always be produced, where it can be had, 
50. 52. 

written, mode of examining witness on the production of, 
50. 

acts of parliament received as, 51. 
articles of war received as, ib, 

written, prosecutor and prisoner may call upon each other 
to produce, ih. 
parol, 52. 

must be of matter «within the personal knowledge of the 
witness, ib. 

in matters of science, ib. 
idiots and lunatics not allowed to give, ib. 
persons deaf and dumb may give, ib. 
infants, provided they understand the obligations of an oath, 
may give, 53. 55. 
accomplice may give, 53. 54. 
of husband and wife, 55. 
witness not bound to criminate himself in, ih. 
or to make disclosures prejudicial to public interests, ib. 
hearsay, when to be received, 56. 
dying declarations received in, 45. 56. 
of seditious speeches, 58. 
of seamen against their officers, 65. 

where it does not affect one of several persons tried on the 
same charge, 66. 

affidavits should not be received in, 72. 
as to character, 73. 
refusing to give, 78. 

when civilians are required to give, 78. 80. 
wlien prisoners of war are required to give, 80. 
when persons who are confined in any gaol are required 
to give, ib. 

EXAMINATION OF WITNESSES. See title. Witness. 

F. 

FELONIES, 107. 

FOREIGNERS, 

who voluntarily enter the service, amenable to courts- 
martial, 94. 

HELL, LIEUTENANT, R.M., 

>:;ase of, 16. 

«i«LIN, LIEUTENANT, 
f, 144. 
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G. 

GAMAGE, LIEUTENANT, 

tried for stabbing a Serjeant of Marines, 198, 


H. 

HALF PAY, 

officers on, not eligible as members of courts-martial, 20. 
officers on, may be tried for crimes committed when in 
actual service, 96. 

officers dismissed cannot receive, 147. 

HALL, WILLIAM, 
case of, 95. 

HARD LABOUR, 

court-martial cannot adjudge a prisoner to, 151. Appen- 
dix, XV. 

HARRIS, CAPTAIN, 
case of, 26. 

HEARSAY. See title, Evidence. 

HIRED VESSELS, 

officers and men employed in, 92. 

HOMICIDE, 

justifiable and excusable, 197. See also title. Murder, 


I. 

IDIOTS, 

^ not to be allowed to give evidence, 52. 

INDICTMENT. See title. Charges. 

INFANTS (i.c. persons under twenty-one years of age), 
not eligible as members of courts-martial, 16. 
may give evidence, 53. 55. 

IMPRISONMENT, 

where sentences of are to be carried out, 151. 

INSANE DELUSIONS, 

law respecting crimes committed by persons afflicted with, 
126. 

INSANITY, 

crimes committed by persons when labouring under, 116. 
INSTRUCTIONS 

issued to Sir John Mennds in 1661, 3. 

INVALIDS, 

amenable to courts-martial, ^1. 


J. 

JOHNSON, WILLIAM, 
case of, 152. 
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JOHNSTONE, COMMODORE, and CAPTAIN SUTTON, 
case of, IL 

JONES, LIEUTENANT, 
case of, 38. 

JUDGE-ADVOCATE, 
appointment of, 25. 132. 
warrant of, to be read, 27. 
to administer oath to members, ib. 
to take the prescribed oath, ib, 
to read the order for the Court to assemble, ib. 
general duties of, 133. 
when conducting a prosecution, 136. 
maj give his opinion on matters of legal doubt, 137. 
maj not bias the Court in their verdict, ib. 
may not furnish any person with a copy of the sentence, &c., 
138 . 

to pronounce the sentence, 141. 
form of warrant for. Appendix, xxvi. 
form of certificate to. Appendix, xl. 

JURISDICTION, 

of the Admiralty, 87. 
plea to the, 120. 

K. 

KILLING, 

to be considered murder until accident or necessity be 
proved, 48. See also title, Murder. 

KING, DANIEL, 
case of, 83. 

L. 

LETTERS, ETC., 

used by the prisoner in his defence, 73. 

LIEUTENANTS, 

promoted abroad, not eligible as members of courts martial 
until confirmed by the Admiralty, 19. 
acting as captains of rated ships, eligible as commanders 
at courts-martial, 20. 

acting as commanders, not eligible as members of courts- 
martial. Appendix, iv. 

LUNATICS, 

not to be allowed to give evidence, 52. 

ARRAN, 

'poral, tried for mutiny, 186. 

9 becoming, after trial, 131. 
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MAHONY, TIMOTHY, 
case of, 183. 

MANSLAUGHTER, 

persons acquitted of, cannot be indicted for murder, 123. 
definition of, 208. See also title, Murder^ and remarks 
from page 189 to page 201. 

MARINES, 

when borne on the books of H. M’s. ships, 98. 
when landed to do duty on shore, ib. 
may be sent to head quarters for trial, ib. 

MAXWELL, WILLIAM, 
case of, 123. 

MEDICAL MEN, 

evidence of, in cases of supposed insanity, 127< 
MEMBERS OF PARLIAMENT, 

when amenable to courts-martial, *97. 

MERCHANDIZE, 

not to be received on board II. M*s. ships, 142. 

MERCY, 

recommendation to, 152. 

MINUTES OF PROCEEDINGS, 

extracts from, not to be supplied, 138. 

may be perused the Commander-in-Chief, 158. 

form of. Appendix, xxiii. 

MISDEMEANORS, 107. 

MISNOMER, 

plea in abatement by reason of, 121. 

''^MURDER OR MANSLAUGHTB:R, 
upon the sea, 99. 

in what cases court-martial competent to try, ib, 
MURDER, 

persons charged with, may be convicted of manslaughter, 
12.3. 

punishment to be inflicted for, 142. 
definition of, by Lord Coke, 189. 

Mr. Justice Coleridge summing up to the jury, in the case 
of Reg. V, Kirham, 189. 
case of Reg. v. Smith, 194. 

every person present at the transaction to be called upon 
to give evidence, 194. 
by duelling, ib. 
of officers of Justice, 197. 
trial of Lieutenant Gamage for, 198. 

MUSPRATT, WILLIAM, 
case of, 66. 

MUSTERS, 

false, making or signing, 142 
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MUTINY, 

by persons in the fleet when on shore, 87. 
remarks on the crime of, 184. 


N. 


NAVY, 

government of the, in former times, 1. 
NORWAY, CAPTAIN, 
case of, 142. 


O. 

OATH, 

to be administered to witness, 31. 
form of, may vary, t3. 

is binding on the party to whom it is administered, 32. 
to be administered to the members of the Court, and the 
Judge- Advocate, 27. 

OBJECTIONS, 

to members at courts-martial, 15. 18. 

OFFENDERS, 

how tried in former times, 2. 

OFFICERS, 

scandalous conduct on the part of, how to be punished, 
142. 

of the civil branches under the protection of the 19th and 
22nd Articles of War, 182. 
when deemed in the execution of their office, ib. 


P. 

PARDON, 

cannot be granted by Commander-in-Chief, 159. 
conditional, granted by Her Majesty, 161. 
plea of, in bar of trial, 124. 

PAROL EVIDENCE. See title, Evidence, 

PASSENGERS, 

in the Queen’s ships not amenable to courts-martial for 
crimes committed after being discharged from the service, 
91. 

PEERS OF THE REALM. 


when amenable to courts-martial, 97. 

PERIOD, 

within which complaint must be made in writing, 29. 
Appendix, xii. and xiii. 

PERJURY, 
f&lll^unishment for, 79. 

the navy, not amenable to courts-martial, unless^ 
V|s,id to be spies, 82. 
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PHILLIPS, R. 

case of, 103. 

PLEAS, 120. 

PLEA, 

to the jurisdiction, 120. 
in abatement, 121. 
former acquittal, ib, 
former conviction, 123. 
pardon, 124. 

having been punished for the offence, 125. 

POWELSON, A. 

case of, 152. 

PRESSED MEN, 

when subject to courts-martial, 95. 

PRESUMPTIONS. See title, Evidence. 
PREVARICATING, 

in evidence, punishment for, 78. 

PRINCIPAL AND ACCESSORY, 

offences of, different in consideration of law, 119. 123. 
PRINCIPAL, 

acquittal as, no bar to a subsequent indictment as ac- 
cesory, 123. 

PRINCIPALS AND ACCESSORIES, 

in general, 106. 

PRINCIPALS, 

in the first degre, 1 12. 
in the second degree, 1 1 3. 

PRISONER, 

cannot be a member of the court-martial, 18. 
to be supplied with a copy of the charges, 30. 
but not with the written evidence against him, 31. • 
position to be occupied by, at court-martials, 26. 
deemed to be innocent until the contrary be proved, 48. 
doubtful points to be construed in favour of the, 140. 
not to be called upon to plead to the charges, 42. 
when called upon for his defence, 74. 
may address the court after examining his witnesses, 76. 
released from arrest, may be tried at any subsequent 
period, 97. 

cannot be acquitted when the charges are legally proved, 
145. 

notice of trial to the. Appendix, xxix. 

PRISONERS OF WA^ 

when required as witnesses, 80. 
should not be allowed to enter the service, 94. 
PRISONERS, 

confined in gqpl, when required as witnesses, 80. 
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PRIZE SHIPS, 

papers found on board, 141. 
effects not to be taken out of, ib, 

PROSECUTING, 

task of, generally devolves on the captain, 77. 
PROSECUTION, 

when conducted by the Judge- Advocate, 136. 
PROSECUTOR, 

cannot be a member of the court-martial, 18. 
position to be ocebpied by, at courts-martial, 26. 
bound to produce the best evidence, 37. 
need not retire from the court after giving evidence, 38. 77. 
Appendix, iii. 

and prisoner may call on each other to produce written 
aocuments, 51. 

not generally allowed to address the court on the matter in 
issue, 59. 

notice of trial to the. Appendix, xxviii. 
PROVOST-MARSHAL, 

appointment and duties of, 166. 
form of warrant. Appendix, xxvii. 
certificate for pay. Appendix, xli. 

to attend at the execution of the sentence of death. Ap- 
pendix, xxxii. 

PUNISHMENT, ^ 

cases where t^court-martial have no authority to mitigate 
or extend the, 141. 

See also, AhstrcLct^ d:c., page 210. 


Q 


QUAKERS, 

may give evidence on affirmation, 33. 

QUARANTINE, 

courts-martial may be held in presence of senior ofiiccr in, 
25. Appendix, x. 


R. 


ROBBERY, 

\ " remarks respecting the crime of, 204. 


RILING ORDERS, 

jtains under, not to be excused from attending courts- 
(^nartial, 25. 

'd^e given by, 65. 
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SECRETARIES. 

captains and commanders doing dut/ as, not eligible as 
members of court-martial, 20. 

SENIOR OFFICER, 

arriving after tiie court is sworn, 25. 

SENTENCE, 

copy of not to be given, 138. 
to be drawn up by the judge-advocate, 140. 
charges to be inserted in the, t5. 
to be signed by every member of the court, 
to be pronounced by the Judge-advocate, 141, 
must be in conformity with the Articles of War, t5. 
not to direct an officer to be reduced to an inferior rank, 
143. 

to express of what the accused has been found guHty, 148. 
to be confined solely to the charges, 149. 
great care to be observed in drawing up the, 150. 
awarding imprisonment, 151. ' 
of death, 154. 

form of warrant for carrying the same into execution. 
Appendix, xxxi. 

Frovost-Marshal to attend at the execution of the. 
Appendix, xxxii. 

boats manned and armed to attend at the execution of 
the, Appendix, xxxiv. 

memorandum to be sent to each captd^ with. Appendix, 

XXXV. ^ 

cases in which it may be brought under the notice of a 
superior court, 156. 
execution of the, 158. 160. 
not to be remitted by Commnnder-in-Chief, 159. 
execution thereof may be suspended, i5. 
form of. Appendix, xxiv. ^ 

awarding corporal punishment, orders consequent on. 
Appendix, xxxvi. and xxxvii. 

SHIP, OR SHIPS, 

when two or more captains are borne on the books of on^. 

20 . 

must be present to render their respective captains eligible 
as members of courts-martial, 21. 
lost, captains of, not eligible as members of courts-martial, 
22. Appendix, vii. x j 

wilfully stranding, 118. 

SHIP’S BOOKS, 

names of officers and men should be written at full< 
in, 121. 

VvliBis committed by persons in the fleet, wheiy 
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INDEX. 


SODOMY. See title, Buggery. 

SOLITARY CONFINEMENT, 

court-martial cannot adjudge a prisoner to, 151. Appen- 

dijf, XV. 

SPIES, 

amenable to courts, martial, 82. 
law relating to, 176. 

STOLEN GOODS, 48. 

STRIKING SUPERIOR OFFICERS, 184. 

SUICIDE, 

encouraging a person to commit, 114. 
SUPERNUMERARIES, 

wlien amenable to courts-martial, 91. 


T. 


THACKERAY, LIEUTENANT, 
case of, 39. 

THEFT, See title, Robbery. 

TRANSPORTED, 

court-martial cannot adjudge a prisoner to be, 151. Ap- 
pendix, XV. 

TRIAL, j 

should not be uMtponed, 41. 




V. 


. if equal, 140. 

'' of the minority, to be taken on the question of punishment, 
154, 

^TOTING, 

‘ order of at courts-martial, 140. 


W. 


WAGES, 

of deserters to be forfeited, 180. 
'^WHITBY, CAPTAIN, 


case of, 105. 

ITNESS, OR WITNESSES, 

‘^ivcml^r of the court may be a, 17. 

■^t be examined on oath, 31. 
ittlon to be occupied by when under examinatil 
be examined as to the tenets of his religiofL 





IKDBX. 


m 


♦ 

WITNESS^* OR WITNESSES — 
one, generallj 8afficieii% ^ 
prosecutor may be a, d8« 77* 
an idiot cannot be a, 52; 
a lunatic cannot be a, 52, 
a person deaf and dumb may be a, t5. 
an infant may be a, 53. 55. 

not to be excluded on account of crime or interest, 53. 




accomplice may be a, 53, 54. . 

not bound to criminate himself, or to make disclosures pre- 
judicial to public interest, 55. 
examination of, 59. 

irrelevant questions not to be put to the, GO. 
leading questions not generally allowed to be put to 1 
not to be allowed to read his evidence, i5. 
may refer to notes, 61. • 

opposite party may inspect notes used by the, 
copies of documents shown to the, ib, 
objections to questions put to the, t5. 
cross-examination of, ib. 

when called on as to character only, ib, 
to be confined to the matter in issue, 62. 
if the party calling the, refuse to examine him, tb 
not to be discredited by the party who called him, 63. 
opposite party may adduce evidencejb discredit, 64. 
examination of, as to crimes committk by the, ib. 
not to be advised when under examinM|||ii 75. 
examination of, for the defence, ib, ] 

not to be called by the prosecutor after the ^|[|||||||^a8 
closed, lb, 

court may recall, tb, 

should not be examined within hearing of each other, 7^^H 

q^vilians required as, 78. 80. 

form of summons to. Appendix, xxx. 


y. 


YOUNG AND WEBBER, 

triecj^for murder by duelling, 194. 


THE END. 



X.9>*don : 

SrormawooDu and Shaw, 
New*itroet>8qiiftro. 






